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ABSTRACT 
 
 

This study aimed to unpack applicable environmental acts and regulations relevant to the 

governance of the Sasol Secunda Industrial Complex (SSIC) Fine Ash Dam 6 (FAD6) facility 

situated in the Mpumalanga province of South Africa. The case study entailed the following: 

 Legislative review to establish efficiency in the prevention of over-regulation, 

specifically as it pertains to the FAD 6 facility and in a broader sense as it reflects 

in South Africa; 

 A desk-top study and literature review of the licenses, authorisations and 

management plans issued for the governance of the FAD6 facility; and 

 Semi-structured interviews with regulatory case officers, Sasol specialist and 

various environmental assessment practitioners (EAPs) / consultants in order to 

establish understanding around inter-governmental communication for 

dispensation consideration if applicable. 

Seven documents were evaluated for the FAD6 facility at SSIC including an Environmental 

Authorisation, Water Use License, Waste Management License, Environmental Management 

Plan for the WML, Amendment to the Environmental Management Plan, Environmental 

Management Plan for the General Authorisation and a General Authorisations. 

 

It was established that the governance structures in South Africa are complicated by two 

different bodies. Environmental governance structures in South Africa consists of the 

Department of Environment, Forestry and Fisheries (DEFF) and Department of Water Affairs 

(DWS), both forming part of the Economic Services and Infrastructure Development cluster 

within National Government (National Government of South Africa, n.d.). The DWS is 

managed according to catchment areas that crosses provincial boundaries, while DEFF is 

managed on national, provincial and local level. While these departments have robust 

legislation in terms of co-operative governance, there appears to still be a lot of duplication 

as a result of how these departments interact to effectively manage and govern in order to 

protect the natural environment. Various interactions between governing bodies showed that 

while DEFF consults both inter-departmentally, they also consulted with the DWS for inputs 

related to the protection of water resources. The DWS however does not consult with DEFF 

for inputs related to water matters. The study concluded that there is definite duplication 

between the conditions from various departments. It was not possible to give an exact 

numerical figure for the duplication of any specific condition that was required, however, it 

was evident that there are various conditions across the different categories (highlighted 

throughout the study) that had similar intent in terms of the protection of the environment.  
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The main outcome of the study showed that there is a definite propensity to over-regulate 

due to some inefficiencies in the application of environmental legislation. 
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GLOSSARY 
 

 
 
Acronyms and 

Abbreviations 

 

Description 

CAE Clear Ash Effluent 

 

CMA(s) 

 

Catchment Management Agency(ies) 

DARDLEA Department of Agriculture, Rural Development, Land and 

Environmental Affairs 

 

DEA Department of Environmental Affairs 

 

DEDEAT 

 

Department of Economic Development, Environment and Tourism  

 

DEFF Department of Environment, Forestry and Fisheries 

 

DWS Department of Water and Sanitation 

 

EA(s) Environmental Authorisation(s) 

 

EIA(s) Environmental Impact Assessment(s) 

 

EIP Environmental Implementation Plan 

 
EMP(s) Environmental Management Plan(s) 

 

FAD(x) Fine Ash Dam (x) 

 

GA(s) General Authorisation(s)  

 

GNR 

 

Government Notice Regulation 

 
ISO 

 

International Organization for Standardization 
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IWWMP Sasol Integrated Water and Waste Management Plan 

 

MAR 

 

Mean Annual Runoff 

MDARDLEA Mpumalanga Department of Agriculture, Rural Development, 

Land and Environmental Affairs 

 
RoD Record of Decision 

 
RWD(s) Return Water Dam(s) 

 
SAHRA South African Heritage Resource Agency 

 

SCO Secunda Chemical Operations 

 

SEA Strategic Environmental Assessment 

 
SSIC Sasol Secunda Industrial Complex 

 

SSO Secunda Synfuels Operations 

 

VRCMA 

 

Vaal River Catchment Management Agency 

WADS Waste Ash Disposal Site 

 

WAS Waste Ash Site 
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CHAPTER 1: INTRODUCTION 
 

1.1 Introduction 

Regulation or over-regulation? In order to evaluate the efficiency of the South African 

legislation in the regulation of fine ash dams, this research of the fine ash dam 6 (FAD6) 

facility at the Sasol Secunda Industrial Complex (SSIC) in the Mpumalanga province of 

South Africa, aims to unpack applicable legislation, the application and governance of the 

legislation and its ability to efficiently protect the environment. This case study will evaluate 

the applicable legislation and the various authorizations, management plans, licenses and 

permits issued for the FAD6 to establish efficiency in the prevention of over-regulation, 

specifically as it pertains to the facility and in a broader sense as it reflects in South Africa. 

The FAD6 facility at SSIC has an Environmental Authorisation, Environmental Management 

Plan, Water Use License, Waste Management License, Environmental Management 

Program, two General Authorisations and the facility is subject to requirements set out in the 

Sasol Secunda Integrated Water and Waste Management Plan (IWWMP), which is updated 

and submitted to DWS on an annual basis.  

 

1.2 Research Statement 

Economic development in South Africa is an ongoing process. Ensuring sustainable 

development while minimizing the impact of business on the natural environment is a 

constitutional right. Legislative changes over the last two decades has made serious ingress 

into setting up an infrastructure for the protection of the environment while ensuring positive 

growth of the economy. The focus for protection of the environment has shifted from a more 

general intent to very specific and specialized areas of expertise breaking it down to the 

protection of aspects such as air, water, waste, land and biodiversity. This study aims to 

unpack applicable acts and regulations relevant to the governance of fine ash dams using 

the Sasol Secunda Fine Ash Dam 6 (FAD6) facility, situated in the Mpumalanga province of 

South Africa, for the evaluation. The case study entails a review of the licenses and 

authorisations issued for the governance of the FAD6 facility in order to establish a case of 

over-regulation, specifically as it pertains to the facility and in a broader sense as it reflects in 

South Africa 
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1.3 Research Questions 

 How does governing bodies communicate and interact at the various levels to ensure the 

effective protection of the environment, without over regulation? 

 What percentage (%) duplication occurs across the various authorisations and licenses 

that were issued to the FAD6 facility at the Sasol Industrial Complex in Secunda? 

 What allowances are made in legislation to ensure efficient governance and does this 

effectively prevent over regulation? 

 

1.4 Location of the study area 

The study location is the FAD6 facility situated within the Sasol Secunda Industrial Complex 
(SSIC). The SSIC is located in the Govan Mbeki Local Municipality, that forms part of the 
Gert Sibande District Municipality and in turn falls to the Highveld Ridge Magisterial District of 
the Mpumalanga province of South Africa. The SSIC complex is located to the south-west of 
the town of Secunda and east-south-east of the town of Embalenhle ( 

Figure 1.1). The facility is bordered, on the Embalenhle side, by the regional road R548 

which is the road running between the towns of Kinross and Charl Cilliers. The southern and 

eastern sides of the facility include the Brandspruit Colliery, a Quarry dam and farm land. 

FAD6 forms part of the Outside Ash facility at the SSIC. The Outside Ash area is located to 

the south west of the primary operational area. The fine ash is transported from the Inside 

Ash areas using fine ash slurry transfer lines. 

 
The Secunda Synfuels Operations applied for environmental authorisation to construct and 

operate a 6th fine ash dam as the life expectancy of the existing fine ash dam number 4 

(FAD4) was nearing end of life and also to provide additional storage capacity for when fine 

ash dam number 5 (FAD5) reaches capacity.  Authorisation for the construction of FAD6 was 

received on 08 October 2012. The site coordinates are: 26° 5613'S and 29° 1602'E. Fine Ash 

Dam 6 spans over the following farm portions: 

 Rietvley 320IS: 0, 2, 3, 7, 8, 9, 10 and 20; 

 Middelbult 284IS: 5; 

 Twistdraai 285IS: 4, 6, 7, and 10; and 

 Secunda Ext 35 Portion 0 Erf 8488. 

 



 

 
3 
 

 
 
Figure 1.1: Google Location Map - SSIC Facility in the town of Secunda, Mpumalanga Province 
(Modified and redrawn from Google Earth, (2020). 

 

1.5 Fine Ash Dam 6 infrastructure 

FADs are conventional residue dams, equipped with penstocks. The ash is transported to the 

FAD via ash slurry lines using clear ash effluent (CAE) as transport medium. The ash settles 

on the FAD, and the CAE decant via penstocks to respective return water dams (RWDs). 

FADs, and specifically FAD6, includes various infrastructure as shown in Figure 1.2.  

 Pumps and a fine ash slurry line is used to pump fine ash from the Inside Ash to the 

Outside Ash facility for deposition at FAD6, using secondary quality process water stream 

as transport medium. 

 Additional pumps are used to deposit the ash slurry onto the top of the FAD where it runs 

from the outside toward the centre of the dam. 

 A penstock is used to decant the water while the ash settles in the dam to form the dam 

walls. 

 From the penstocks, the return water runs along water canals from the bottom of the FAD 

to one Return Water Dams (RWDs) – west. 

 Silt traps are installed upstream of both the RWDs to minimize silting in the RWDs. 

 A network of pipelines and canals connecting FAD6 and the RWDs to various pump 

stations, valve boxes, CAE systems and process water dams.  
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 The facility infrastructure further includes a network for access roads between the various 

Outside Ash sites as well as a bridge over the R546, a perimeter road around FAD6 and 

a security road along the FAD6 boundary fence. 

 A sub-station(s) and power lines to ensure provision of electricity to pump stations, valve 

boxes, instrumentation, the ablution facility and to allow work. 
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 Figure 1.2: Sasol FAD6 and associated infrastructure (SRK, 2012). 
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1.6 Fine Ash Dam 6 operation 

The Final Environmental Impact Assessment Report and Environmental Management Plan 

for the proposed Fine Ash Dam 6 (FAD 6) at Sasol Synfuels (Pty) Ltd in the Mpumalanga 

Province, prepared and issued by SRK consulting (report number 421219/ Final EIA / EMP) 

in July 2012 in preparation for the construction of the FAD6, outlines the process very well in 

section 4.5 of the report. The ash deposition process is depicted in Figure 1.3 below. 

 
The SSIC plant takes in coal and through the Gasification processes recovers chemicals and 

fuels. The facility also uses coal to produce steam for operational purposes. Both these 

processes result in ash as a waste product. The ash produced from both these processes is 

transported to the inside ash handling facilities, on the east and west sides of the factory, 

using a water slurry stream. The ash streams are combined and treated by passing them 

over a set of screens that further separates the course ash particles from the ash slurry. The 

coarse ash is disposed of on existing ash heaps and the finer particles are deposited in a 

gravity thickener. Most of the water is removed as a clear overflow and is re-used as a 

transport medium for the ash. The fine ash slurry, settled out of this process, is pumped to 

the FADs in the Outside Ash facilities.  

 

The FAD6 facility has two permanent penstock towers that run down the centre of the dam. 

Ash slurry is pumped toward the outside, at the top of the dam, from where it runs toward the 

inside. The fine ash deposits onto the dam floor while the water is decanted through the 

centre of the penstock. The penstock connects to a series of pipelines that serves to remove 

the water from the dam. The water now flows towards the RWDs and is gravity fed to a 

containment pond. This water is pumped back to the SSIC complex for treatment. Treatment 

includes desalination so that the water quality is suitable for boiler feed water. The FAD is 

equipped with a seepage system for collection of water if seepage occurs. 

 

FAD6 is operated in line with the paddocking method. This means that ash deposits are 

rotated in such a way that they form walls that are raised mechanically using excavators. 

Layers of 100 to 150mm of fine ash is deposited in the paddock and after it has settled, the 

additional water is drained to the centre of the pool. After a drying period, the paddock walls 

are raised again.  This cycle is repeated to create paddocks around the outside of the dam. 

This system systematically builds the perimeter to form the day wall. Fine ash deposits are 

alternated through the paddocks in various cycles and this is how the dam wall is raised. It is 
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important to allow sufficient drying, evaporation and draining of the layers before placing the 

next layer. Fine ash not used for building of the wall is deposited on the dam floor.  

 

In the paddocking method, the building of walls is done only during daylight to ensure an 

added safety component. The dam wall provides a freeboard to the dam. 

 

 

 

Sasol FAD 6 EIA / EMP 
FAD Ashing Process  

Project No. 
421219 

  
Figure 1.3: Ash formulation and deposition process (SRK, 2012). 

 

1.7 Aims and Objectives 

The aim of the study is to evaluate the efficiency of environmental governance in the 

protection of the natural environment, with specific emphasis on the regulations applicable to 

FAD6. For this purpose, the specific objectives of the study are: 

 To establish the role of the various governance structures in South Africa and how they 

interact to effectively manage and govern on national, provincial and local level. 

 To unpack all authorisations and licenses applicable to the Sasol Secunda FAD6 facility 

as they relate to the various governing authorities. 

 To evaluate and establish duplication between authorisations and licenses issued for 

FAD6 facility at the SIC in Secunda. 
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1.8 Significance of the Research 

The protection of the environment is a constitutional right. The constitution is enacted 

through various legislation which in turn issue regulation to ensure that the environment is 

protected. It is not the intent of the legislature to burden industry to the extent that they 

cannot sustainably contribute to the economy. This research intends to evaluate the extent of 

over-regulation through evaluation of the efficiency of environmental governance in the 

protection of the natural environment. It is significant as efficiency will ensure equilibrium and 

balance and if there is over-regulation, it will create opportunity for further research to 

determine potential mechanisms to alleviate the burden on both the government and industry 

to become more efficient in the protection of the natural environment. This will ultimately 

inform efficiency into the enactment and regulation as they pertain to the protection of the 

environment. 

 

1.9 Delineation of the Research 

The research scope applies specifically to the Sasol Secunda Industrial Complex FAD6 

facility that falls within the Mpumalanga province of South Africa and to the national, 

provincial and local government departments and framework that influence the governance 

of the facility. It therefore applies to all governance departments within the framework of the: 

 Department of Water and Sanitation (DWS).  

 Department of Environment, Forestry and Fisheries (DEFF). 

 

The research will focus on the evaluation of the following governance documents issued 

within the above frameworks and as applicable to the FAD6 facility at Sasol SIC: 

 Environmental Authorisation (EA) 17/2/3 GS-6 as Amended. 

 Environmental Management Plan (EMP) under the EA. 

 SAHRA Permit 2057. 

 Water Use License 01/C12D/CGI/4076. 

 Waste Management License for FAD-6 12/9/11/L45369/6. 

 Amended Environmental Management Programme under the Waste Management 

License. 

 General Authorisation (GA) 509 of 26 August 2016 for additional infrastructure and 

powerlines. 

 General Authorisation (GA) 509 of 26 August 2016 for power line associated with FAD6. 

 New Environmental Management Programme (EMPr) compiled by SRK Consulting dated 

June 2016.  
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The dissertation is outlined as follows: 

 

Chapter 1: Introduction: gives a general introduction to the Efficiency of Environmental 

Legislation to protect the environment associated with fine ash dams in Secunda, 

Mpumalanga, South Africa.  

Chapter 2: Background and Literature Review: A brief background to the study is outlined 

and the literature review regarding reasonable legislative measures is discussed.  

Chapter 3: Research Design and Methodology: the research design is a qualitative study of 

all licenses and authorisations issued to the study site. Comprehensive literature review 

predominantly consists of:  

 Existing legislative bodies / structures and their governance roles and workings.  

 Dispensation options and the implementation thereof, within relevant environmental 

legislation, to prevent over-regulation while efficiently and effectively protecting the 

environment. 

 Chapter 4: Results and Discussion: Results are displayed and discussed. 

Chapter 5: Conclusion and Recommendations 

Bibliography/References  

Appendices  

 
 

1.10 Expected outcomes, results and contributions of the Research 

The research has shown the level of interaction between governing bodies at the various 

levels in ensuring effective protection of the environment, without over regulation. In other 

words, it evaluated the allowances made in legislation to ensure efficient governance and 

established the effectiveness of such allowances in preventing over-regulation. 

 

The results showed the percentage (%) duplication across the various authorisations and 

licenses issued to the FAD6 facility at the Sasol Industrial Complex in Secunda. 

 

This research provided a basis for further evaluation for efficient governance around 

environmental protection without over-regulation by evaluating the application of governance 

requirements at every phase of an industrial development including construction, operation 

and closure / rehabilitation phases. 
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CHAPTER 2: BACKGROUND AND LITERATURE REVIEW 
 

2.1 Introduction 

Sasol is an integrated Chemicals and Energy Company started in the early 1950s and today 

operates in 32 countries globally to produce a wide range of liquid fuels and chemicals. The 

Sasol Group comprises various upstream business units and operating hubs and is 

supported by functional units to ensure sustainable business function. Sasol utilizes natural 

resources including coal, crude oil, natural gas and water and therefor has an unavoidable 

impact on the environment.  

 

Sasol’s Secunda Synfuels Operations (SSO) and Secunda Chemical Operations (SCO) falls 

within the Govan Mbeki Municipality that form part of the Gert Sibande District and is situated 

in the Mpumalanga province of South Africa. SSO converts coal and gas to liquid through the 

gasification process and also generates energy at the steam plant. Both these processes 

produce ash as one of various waste streams.  

 

SSO currently have six fine ash dams of which two are in operation. In 2012 SSO applied for 

environmental authorisation to construct and operate a 6th fine ash dam as the life 

expectancy of fine ash dam number 4 (FAD4) was nearing end of life and also to provide 

additional storage capacity for when fine ash dam number 5 (FAD5) reaches capacity. At the 

time of this study, the facility is operating two active FADs. 

 

FADs are conventional residue dams, equipped with penstocks. The ash is transported to the 

FAD via ash slurry lines using process water as transport medium. The ash settles on the 

FAD, and the water decant via penstocks to respective return water dams (RWDs). The 

Sasol Secunda complex has a life expectancy of at least another 25 years, which means that 

there is a requirement to store the fine ash produced from the coal gasification and boiler 

operations until approximately 2050.    

 

The Fine Ash Dam 6 (FAD6) facility that will be the focus of this study was constructed to the 

south and west of the existing fine ash disposal facilities. The fine ash slurry deposited in 

FAD6 has been classified as a Type 3 waste and FAD6 has therefore been designed as a 

Class ‘C’ waste management facility. The facility was constructed as an extension of the 

existing authorised Synfuels Waste Ash Disposal Facility (WADS) located within the wider 

Sasol Synfuels Industrial Complex (SIC). FAD6 is lined with a composite clay and 

geomembrane liner. Phase 1 of the facility, currently in operation, covers an area of 175 
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hectares and is served by a return water dam as well as associated infrastructure including 

penstocks, pipelines, canals, a pump station, ablution facility, substations, roads, fencing and 

wetland crossings. FAD6 was commissioned in May 2019 as the current FAD facilities are 

nearing full capacity. 

 

The FAD6 facility at SSIC currently holds an Environmental Authorisation (EA), 

Environmental Management Plan (EMP), Water Use License (WUL), Waste Management 

License (WMP), Environmental Management Program (EMPr), two General Authorisations 

(GAs) and a South African Heritage Resource Agency (SAHRA) permit. In addition to this, 

the FAD6 facility is subject to requirements set out in the Sasol Secunda Integrated Water 

and Waste Management Plan (IWWMP), which includes an action plan that is updated and 

submitted to DWS on an annual basis.    

 

Sasol’s SSO has ISO 14001:2015 certification, which means that the facility complies with, 

and is accredited to, the requirements of the Environmental Management System as set out 

by the International Organization for Standardization.  

 

2.2 Literature review 

Section 24 of the South African constitution states that: “Everyone has the right— 

(a) to an environment that is not harmful to their health or wellbeing; and 

(b) to have the environment protected, for the benefit of present and future generations, 

through reasonable legislative and other measures that— 

(i) prevent pollution and ecological degradation; 

(ii) promote conservation; and 

(iii) secure ecologically sustainable development and use of natural resources while 

promoting justifiable economic and social development” (South Africa, 1996). 

 
This project will focus on the part of that powerful statement related to “reasonable 

legislative” measures.  The South African environmental law is legislated and regulated at 

national, provincial and local levels and includes all aspect related to the natural 

environment. Governance is cooperative and therefor also includes advisory bodies drawn 

from traditional leaders that advises on both national and provincial level. The governance 

structure is complex and overlaps around various aspects. The main regulation aspects that 

will be focused on here relates to air, water, waste, land and biodiversity.  
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Section 22(3) of the National Water Act (Department of Water and Sanitation, 1998) allows 

for dispensation of licensing if there is sufficient evidence that the intent of the act is met in a 

licence or permit already issued under any other law. A waste management license was 

already issued for the FAD6 facility, by the Department of Environmental Affairs (DEA)1, on 

29 October 2015 by the Deputy Director General: Chemicals and Waste Management. 

 

General Authorisation are intent on replacing the need for a water user to apply for a licence 

in terms of the National Water Act (Act 36 of 1998), provided that the water use is within the 

limits and conditions of this General Authorisation.  The FAD6 facility has a water use license 

and two general authorisations for additional infrastructure and powerlines and power lines 

associated with the facility. 

 

The Environmental Authorisation (EA) 17/2/3 GS-6 as Amended, issued by Provincial 

Department of Agriculture, Rural Development, Land and Environmental Affairs (DARDLEA), 

on 10 October 2012, was issued for the undertaking of “The proposed construction of fine 

ash dam to be known as dam 6 at Sasol Secunda on the remainder of portion 2 and 3 and 

on portions 8, 9 and 1O of the farm Rietvley 320 IS within the jurisdiction of Govan Mbeki 

Local Municipality, Mpumalanga Province.” This EA was issued for the construction of the 

dam, but includes very specific conditions related to the management, commissioning and 

operation of FAD6. The Environmental Management Plan (EMP) under the EA2, approved by 

Provincial Department of Agriculture, Rural Development, Land and Environmental Affairs 

(DARDLEA), was purposed for effective management of construction, operation and closure 

phases of the FAD6 facility and its associated infrastructure. The management plan is very 

detailed regarding the management and monitoring of socio-economic, surface water, 

geohydrology, waste management, air quality management, topography, cultural and 

heritage, noise, soils, land capability and use, biodiversity, wetlands, traffic, geology as well 

as health and safety requirements during various phases of the lifespan of the facility. These 

aspects are captured in the monitoring plan as well as in the licenses and the authorisation.  

 

The Sasol South African operations have shown commitment to minimizing environmental 

impacts and deal with environmental challenges by conducting environmental impact 

assessments (EIAs), seeking environmental authorizations (EAs), introducing environmental 

management plans (EMPs) and securing licenses to operate. Sasol has an integrated 

                                            
1 The Department of Environment, Forestry and Fisheries (DEFF) was formerly known as the 

Department of Environmental Affairs (DEA)  
2 Environmental Authorizations are issued under the Environmental Impact Assessment Regulations 
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environmental management approach for minimizing the company environmental footprint 

sustainably (Figure 2.1). 

 

Figure 2.1: Sasol integrated environmental management approach (Sasol Limited, 2018). 
 

The FAD6 facility at the Secunda site currently holds the following authorisations and 

licenses: 

 Environmental Authorisation (EA) 17/2/3 GS-6 as Amended, issued by Provincial 

Department of Agriculture, Rural Development, Land and Environmental Affairs 

(DARDLEA). 

 Environmental Management Plan (EMP) under the EA, approved by Provincial 

Department of Economic Development, Environment and Tourism (DEDEAT). 

 SAHRA Permit 2057, issued by National South African Heritage Resource Agency 

(SAHRA). 

 Water Use License 01/C12D/CGI/4076, issued by National Department of Water and 

Sanitation (DWS). 

 Waste Management License for FAD-6 12/9/11/L45369/6, issued by the National 

Department of Environmental Affairs (DEA), now the Department of Environment, 

Forestry and Fisheries (DEFF). 
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 Amended Environmental Management Programme under the Waste Management 

License. 

 General Authorisation (GA) 509 of 26 August 2016 for additional infrastructure and 

powerlines, issued by Department of Water and Sanitation (DWS). 

 General Authorisation (GA) 509 of 26 August 2016 for power line associated with FAD6, 

issued by Department of Water and Sanitation (DWS). 

 New Environmental Management Programme (EMPr) compiled by SRK Consulting dated 

June 2016, for additional infrastructure and powerlines. 

 

The FAD6 facility at SSIC therefore has an EA, EMP, WUL, WML, EMPr, two GAs and 

SAHRA permit. In addition to this, the FAD6 facility is subject to requirements set out in the 

Sasol Secunda Integrated Water and Waste Management Plan (IWWMP), which includes an 

action plan that is updated and submitted to DWS on an annual basis.    

 

ISO 14001:2015 is a voluntary framework for a sustainable approach to an environmental 

management system that protects the environment and balances environmental conditions 

with socio-economic requirements (International Organization for Standardization, 2015). 

SSO received their latest ISO 14001:2015 certification in September 2018 and it is valid until 

September 2021. ISO certification means that the facility complies with, and is accredited to, 

the requirements of the Environmental Management System as set out by the International 

Organization for Standardization. A study around the improvement of environmental 

performance through the implementation of voluntary environmental management systems 

(EMSs) in Kenya, concluded that adoption of EMSs does lead to better environmental 

performance (Mungai et al., 2020). The consolidated post-audit report, after completion of 

independent audits of the SSIC EAs and EMPs (WSP, 2019), labelled the facility’s 

compliance with the ISO 14001 standards, licenced and authorised environmental conditions 

“effective” in mitigating against gaps in its environmental management plans and in the 

identification of new environmental impacts and risks.  

 

The Environmental Management Framework Regulation, 2010, was created to lend support 

during the environmental impact assessment process. It is used by competent authorities in 

decision making when reviewing applications. They provide a lot of information, maps and 

geographical details, but they are not binding on all decisions at all levels of authority. They 

are intended to guide applicants to areas appropriate for development, and facilitates co-

operative governance by identifying responsibility, recommending mechanisms that will 

address the needs of the relevant authority and guides and informs decision making. The 

EMF was designed to support informed and integrated decision making, contribute to 
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sustainable environmental development, support the EIA process and the delineation of 

geographical areas for development.    

 

2.2.1 Legal and Policy Framework and Governance Structures 

There are various instruments initiated by National, Provincial and Local government that are 

applicable to the management and operation of FAD6. These instruments are summarised in 

Table 2.1 below. This study will focus on those related to the auditable requirements as 

specified in the licenses, authorisations, management plans and permits issued for the 

operational phase of FAD6 and specifically as they relate to the air, water, waste, land and 

biodiversity receptors. The FAD6 facility is governed by various departments at various 

levels. 
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Table 2.1: Governance for the operation and management of FAD6. 

Government 
Department 

Issued Act / Regulation / Authorisation / License Issued for FAD6 By Issued Reference number 

South Africa 1996 The Constitution of South Africa Section 24 of the South African constitution        

Department of Water 
and Sanitation 

1998 National Water Amendment Act, No. 36 of 1998 Water Use License in terms of Chapter 4 of the National Water Act, 1998 (Act 
No. 36 OF 1998) 

Department of Water and 
Sanitation 

2016 01/C12D/CGI/4076 

Department of Water 
and Sanitation 

2016 GN 509 of 26 August 2016: General Authorisation in terms 
of Section 39 of the National Water Act, 1998 (Act No. 36 
of 1998) for water uses as defined in section 21(c) or 
section 21(i)  

Fine Ash Dam (FAD 6) additional infrastructure - Risk Assessment for General 
Authorisation 

DWS: Vaal Proto 
Catchment Management 
Agency 

2016 16/2/7/C121/B028 

Department of Water 
and Sanitation 

2016 GN 509 of 26 August 2016: General Authorisation in terms 
of Section 39 of the National Water Act, 1998 (Act No. 36 
of 1998) for water uses as defined in section 21(c) or 
section 21(i)  

Registration of water use in terms of section 39 of the National Water Act, No 
36 of 1998: Sasol South Africa (PTY) Ltd: Power line associated with the 
Sasol FAD 6 

DWS: Gauteng Provincial 
Operation 

2018 27/2/2/C42/14/1 

Department of 
Environmental Affairs 

1998 National Environmental Management Act, No. 107 of 1998         

Department of 
Environmental Affairs 

2010 GNR 1159 of 10 December 2010:  National Environmental 
Management Act, 1998 (Act No 107 of 1998) 
Amendments to Environmental Impact Assessment 
Regulations, 2010 and Listing Notices 

Environmental Authorisation for the proposed construction of Fine Ash Dam 6 
at Sasol Secunda on the remainder of portion 2 and 3 and on portions 8, 9 
and 10 of the Farm Rietvley 320 is within the jurisdiction of Govan Mbeki 
Local Municipality - Mpumalanga Province 

Department of Economic 
Development, Environment 
and Tourism 

2012 17/2/3 GS-6 

Department of 
Environmental Affairs 

2010 GNR 1159 of 10 December 2010:  National Environmental 
Management Act, 1998 (Act No 107 of 1998) 
Amendments to Environmental Impact Assessment 
Regulations, 2010 and Listing Notices 

Approved Environmental Management Plan in support of Environmental 
Authorisation for the proposed construction of Fine Ash Dam 6 at Sasol 
Secunda on the remainder of portion 2 and 3 and on portions 8, 9 and 10 of 
the Farm Rietvley 320 is within the jurisdiction of Govan Mbeki Local 
Municipality - Mpumalanga Province 

Department of Economic 
Development, Environment 
and Tourism 

2012 17/2/3 GS-6 

Department of 
Environmental Affairs 

2010 GNR 1159 of 10 December 2010:  National Environmental 
Management Act, 1998 (Act No 107 of 1998) 
Amendments to Environmental Impact Assessment 
Regulations, 2010 and Listing Notices 

Amendment of Environmental Management Programme (EMPr) for the 
proposed Sasol South Africa (Pty) Ltd Fine Ash Dam 6 (FAD 6) in Secunda, 
Govan Mbeki Local Municipality: Mpumalanga Province 

Department of Agriculture, 
Rural Development, Land 
and Environmental Affairs 

2015 1/3/1/16/5 G-01 

Department of 
Environmental Affairs 

2010 GNR 544 of 02 August 2010:  National Environmental 
Management Act, 1998 (Act No 107 of 1998) Listing 
Notice 1:  List of Activities and Competent Authorities 
Identified in Terms of Sections (24 (2) and 24D 

Based on sections 9,10, 11, 12, 18, 22, 28, 37 and 56       

Department of 
Environment, 
Forestry and 
Fisheries 

2010 GNR 545 of 02 August 2010:  National Environmental 
Management Act, 1998 (Act No 107 of 1998) Listing 
Notice 2:  List of Activities and Competent Authorities 
Identified in Terms of Sections (24 (2) and 24D 

Based on sections 5,10, 15, 18 and 19       

Department of 
Environment, 
Forestry and 
Fisheries 

2008 National Environmental Management: Waste Management 
Act, No. 59 of 2008 

        

Department of 
Environmental Affairs 

2013 GN 921 of 29 November 2013: National Environmental 
Management: Waste Management Act, 2008 (Act No. 59 
of 2008), List of waste management activities that have, or 
are likely to have, a detrimental effect on the environment 

Waste Management License in terms of section 49(1)(a) of the National 
Environmental Management: Waste Act, 2008 (Act No. 59 of 2008) 

Department of 
Environmental Affairs 

2019 12/9/11/L180410154620/6 
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2.2.2 Impacts of the whole FAD6 operation to the environment 

From the SRK EIA report (SRK, 2012) the following operational impacts were identified as 

HIGH and MEDIUM – HIGH residual operational risks:  

HIGH Risk - Positive impact on the reduction in Mean Annual Runoff (MAR) 

MEDIUM – HIGH - Impact on habitat fragmentation 

 

The report further looked at the impacts that require careful mitigation but concluded that all 

these impacts could be effectively managed. These impacts are as follows:  

 Impacts on fauna and flora; 

 Impacts on surface and groundwater quality as a result from the FAD 6 activities; 

 Air Quality impacts resulting from PM10 and Dust Fall Out emissions; 

 Impacts on Wetland destruction and quality; 

 Traffic safety as a result of the re – alignment D714 and increased traffic; 

 Noise levels during the construction and operation phase of the project; and 

 Impact on the wetland areas. 

 

The EMP that was developed as part of the 2012 EIA by SRK, makes provision to ensure 

these impacts are managed throughout the process. 

 

2.3 South African environmental governance structures applicable to FAD6 

Environmental governance structures in South Africa consists of the Department of 

Environment, Forestry and Fisheries (DEFF) and Department of Water Affairs (DWS), both 

forming part of the Economic Services and Infrastructure Development cluster within National 

Government (National Government of South Africa, n.d.). 

 

2.3.1 Department of Environment, Forestry and Fisheries (DEFF) 

The Department of Environment, Forestry and Fisheries (DEFF) is mandated, as required in 

section 24 of The Constitution of South Africa (South Africa, 1996), to ensure the protection 

of the environment for the future and to provide an environment that is not harmful to the 

health or well-being of the citizens of South Africa. DEFF therefore provides “leadership in 

environmental management, conservation and protection towards sustainability for the 

benefit of South Africans and the global community” (DEFF, n.d.). 
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The Department has as its objectives to provide leadership, strategic, centralised 

administration, executive support, corporate services, and to facilitate effective cooperative 

governance, international relations, and environmental education and awareness. DEFF 

further promotes the development and implementation of an enabling legal regime and 

licensing/authorisation system to ensure enforcement and compliance with environmental 

law. The department promote, manage and provide strategic leadership on oceans and 

coastal conservation and drive improvement of air and atmospheric quality. They provide 

leadership and support, inform, monitor and report efficient and effective international, 

national and significant provincial and local responses to climate change, ensure the 

regulation and management of all biodiversity, heritage and conservation matters in a 

manner that facilitates sustainable economic growth and development. DEFF implemented 

expanded public works and green economy projects in the environmental sector and they 

manage and ensure that chemicals and waste management policies and legislation are 

implemented and enforced in compliance with chemicals and waste management 

authorisations, directives and agreements. 

 

DEFF consists of various branches (DEFF, 2019), that includes:  

 Regulatory, Compliance and Sector Monitoring. 

 Oceans and Coasts. 

 Chemicals and Waste Management. 

 Corporate Management Services. 

 Biodiversity and Conservation. 

 Environmental Programmes. 

 Climate Change, Air Quality and Sustainable Development. 

 

Figure 2.2 below shows a breakdown of the various branches and their relevance to the FAD 

6 facility. 
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Figure 2.2: Department of Environment, Forestry and Fisheries structure. 

 

Regulatory, Compliance and Sector Monitoring Branch has as its primary purpose to 

promote the development of a system that will enable the legal enforcement with compliance 

requirements for licensing and authorisation. The functions of the branch include providing a 

quality, efficient and effective legal service that makes it possible for DEA to protect and 

conserve the environment and to deliver the Departmental mandate, management of the 

regulatory framework for environmental impacts, promotion and enforcement of 

environmental legislative compliance and to provide cooperative governance and support to 

the Chemicals and Waste Management office. The environmental authorisation for the FAD 

6 facility and the approval of the EMP was issued by the Department of Agriculture, Rural 

Development, Land and Environmental Affairs in Mpumalanga (MDARDLEA). 
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The purpose of the Chemicals and Waste Management Branch is to manage the 

implementation of chemicals and waste management policies and legislation and to enforced 

compliance with chemicals and waste management authorizations, directives and 

agreements. This branch of the DEFF develops and implements efficient and effective 

processes and systems for authorising waste management activities and contaminated land 

remediation to minimise the impacts of hazardous waste streams on the environment. They 

develop national policies, strategies, legislation and norms and standards, build capacity in 

government, industry and civil society to ensure good waste management and to monitor and 

evaluate the impact of policy on chemicals and waste management. The Chemicals and 

Waste Management branch applies cooperative governance in multi-lateral chemicals and 

waste agreements to manage, facilitate, plan and coordinate with other government 

departments. The FAD 6 facility received their WML from the DEA Chemicals and waste 

Management branch in Pretoria.  

 

Biodiversity and Conservation has as its purpose the “establishment, management and 

maintenance of ecologically representative national and cross-border systems of protected 

areas to advance the heritage of humankind as well as contribute to the three objectives of 

the CBD and Millennium Development Goals”. It functions through a regional network to 

ensure ecologically balanced conservation areas, safeguard of World Heritage Sites and key 

ecological processes that provides protection against climate change, establishment of 

effective governance and monitoring systems for protected areas with international 

obligations and the management of strategic, administration, logistical and financial support 

to the Chief Directorate. No permits were issued from the South African National Biodiversity 

Institute (SANBI). The South African Heritage Resource Agency (SAHRA) issued a permit for 

FAD 6, but this was only valid from 16/07/2015 to 10/07/2018 and was therefore not 

reviewed as part of the data set for this study. The permit is issued on a national level. 

 

The purpose of Climate Change, Air Quality and Sustainable Development is “to improve air 

and atmospheric quality, lead and support, inform, monitor and report efficient and effective 

international, national and significant provincial and local responses to climate change”.  In 

terms of air pollution, they function to ensure that reasonable legislative and other measures 

are developed, implemented and maintained in such a way as to protect and defend the right 

of all to air and atmospheric quality that is not harmful to health and well-being. The AEL for 

the Sasol Secunda Operations does not include conditions for FAD 6 specifically and the 

requirements for controlling and monitoring dust are included in the authorisations, 

management plans and licenses for the facility. AELs are however issued and managed on 
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municipal level, so if an AEL was required for the facility, it would have been issued by the 

Govan Mbeki Local Municipality in Secunda. 

 

Environmental Programmes (EPs) are responsible for identifying and ensuring 

implementation of programmes that employ Expanded Public Works Programmes (EPWP) 

principles. The EPWP aims to address unemployment, by working with communities to 

identify beneficial local opportunities thereby achieving poverty alleviation and household 

upliftment by creating jobs and developing skills that bring about balance between social, 

economic and environment for sustainable living. The EP is not involved with the FAD 6 

facility. 

 

The purpose of Corporate Management Services is to co-ordinate and manage the strategic 

functions and operations of the department. 

 

Oceans and Coasts have a very important role to play in the environment. The national 

marine and coastal assets which provide and sustain a wide range of economic, social and 

ecological services. They do not have any inputs into the FAD 6 facility. 

 

The purpose of Forestry Management is to provide strategic direction and leadership to the 

department about the management, use and protection of forests and natural resources.  

 

It can therefore be concluded that the DEFF’s involvement in the FAD 6 facility extends to 

Regulatory, Compliance and Sector Monitoring and Chemicals and Waste Management. 

While Biodiversity and Conservation was relevant pre-construction, they are no longer 

involved and the only consideration towards air quality as part of the  Climate Change, Air 

Quality and Sustainable Development branch is dust management and monitoring which is 

not included in the AEL, but is covered under the authorisations, management plans and the 

licenses for the facility. 

2.3.2 Department of Water Affairs (DWS) 

The Department of Water and Sanitation (DWS) is mandated to devise and implement steps 

towards the integrated management of water resources in South Africa. The mission of the 

DWS, as published on their website (DWS, n.d.), is to serve the people of South Africa by: 

making a positive impact on the country and its people as custodians of its water and 

sanitation resources, and as innovative and committed partners in the drive for sustainable 

development; being service- and delivery-orientated; leading its sector and enabling partners 

with the knowledge and capacity to ensure that all water services are delivered; being 
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committed to innovation and using cutting-edge technology as a catalyst for positive change, 

connecting its people and enabling them to work anywhere, anytime; and having a heart that 

values its investment in its people. The Department's strategic goals are:  

 To be an efficient, effective and development-orientated sector leader;  

 Equitable and sustainable provision of raw water;  

 Provision of equitable and sustainable water services of acceptable quantity and quality; 

and  

 Protection of freshwater ecosystems. 

 
The Integrated Water Resource Management is actioned on National Level, falls under the 

cluster of Economic and Infrastructure Development and within the Department of Water and 

Sanitation (DWS). 

 

The DWS is divided into thirteen public reporting entities (National Government of South 

Africa, n.d.): 

• Amatola Water 

• Bloem Water 

• Breede-Gouritz Catchment Management Agency 

• Inkomati-Usuthu Catchment Management Agency (IUCMA) 

• Lepelle Northern Water 

• Magalies Water 

• Mhlathuze Water 

• Overberg Water Board 

• Rand Water 

• Sedibeng Water 

• Trans-Caledon Tunnel Authority (TCTA) 

• Umgeni Water 

• Water Research Commission (WRC) 

 

The Rand Water management agency is the largest bulk water utility in Africa. This public 

entity provides potable water to more than 11 million people in Gauteng, parts of 

Mpumalanga, the Free State and North West (National Government of South Africa, n.d). 

Rand Water provides purification and supply of water to various municipalities, mines and 

industries (Figure 2.3). Sasol Secunda Industrial Complex (SSIC) falls within the Rand Water 

entity and therefore their governance. 
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Figure 2.3: Rand Water’s Water Purification and Water Supply System (Rand Water, 2019:105). 

 

The Rand Water primarily draws raw water from the Vaal River System. It comprises of two 

river stations (Zuikerbosch and Vereeniging) where water is purified and pumped to various 

users (Rand Water, 2019:82). Approximately 90% of this water is then pumped, by four 

booster stations on the southern side of the Witwatersrand ridge. These booster stations, 

together with Zuikerbosch station, pump bulk water to various regions as detailed in Table 

2.2 below. 

Table 2.2: Rand Water pump stations and regions (Rand Water, 2019:82). 

Pump stations Regions supplied 

Zuikerbosch/Vereeniging  Southern Gauteng 

 Northern Free State (localised) 

 All booster pumping stations 

Eikenhof  Western and north-western Johannesburg 

 West Rand 

 Greater Rustenburg 

Zwartkopies  Central Johannesburg  

 High lying portion of the East Rand 

Palmiet  Eastern and northern Johannesburg 

 Large parts of Tshwane 
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Pump stations Regions supplied 

 Western portions of Ekurhuleni 

Mapleton  Central and eastern parts of Tshwane and Ekurhuleni 

 Selected areas in Mpumalanga 

 

On 30 March 2012, the Department of Water and Environmental Affairs3 approved the 

establishment of nine Catchment Management Agencies (CMAs) in South Africa in order to 

help manage water resources and to facilitate stakeholder input into the management of 

water resources. These CMAs are depicted in Figure 2.4 below. 

 

 

Figure 2.4: Proposed New Water Management Area and Catchment Management Agencies 
(South African Government, 2012). 
 

Water flows across local and provincial boundaries and therefore is not managed or 

governed in line with administrative governance structures. Water resource management and 

governance therefore aligns with various catchments that are referred to as Catchment 

Management Agencies or Proto-Catchment Management Agencies. South Africa has two 

CMAs namely the Breede-Gouritz and Inkomati-Usutu and seven proto-CMAs namely 

Limpopo, Olifants (Mpumalanga Province), Pongola-Umzimkulu, Vaal, Orange, Mzimvubu-

Tsitsikamma, and Berg-Olifants (Western Cape). A proto-CMA is an agency in the process of 

being established and are managed by the respective regional offices of the DWS (Meissner 

et al, 2016:19).  

                                            
3 The Department of Water and Sanitation (DWS) was formerly known as the Department of Water 

Affairs (DWA)  
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The water use license for FAD 6 is issued by the National Department of Water and 

Sanitation while the General Authorisations are issued by the Vaal Proto CMA (VPCMA) that 

was gazetted for establishment in January 2016 (DWS, 2016). The VPCMA is a public entity 

that was established to service the Central North Eastern area of South Africa and extends 

from Kuruman in the Northern Cape Ermelo in Mpumalanga. The northwest border is the 

Crocodile river close to Botswana and to the south east, it borders with Lesotho.  

 

CMAs play an important role in public consultation, involving affected communities and in 

addressing stakeholder concerns. The VPCMA was established in terms of the National 

Water Act and has as its primary duty to investigate and advise interested persons on the 

protection, use, development, conservation, management and control of the water resources 

in its water management area. CMAs work to a specific management strategy which enables 

the co-ordination of related activities of water users and of the water management institutions 

within its water management area to ensure the protection and responsible use, 

development, conservation, management and control of the water resources in its water 

management area (Redelinghuis, 2016). No official organogram could be found but the 

governance of water for SSIC is depicted in Figure 2.5 below. 

 

Figure 2.5: DWS Structure applicable to SSIC. 
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Pillay (2016) explored the perspectives of governance in sustainable policy development in 

order to gain an understanding of the institutional frameworks for water resource 

management and concluded that although the South African constitution and policy 

frameworks are geared toward sustainable water resource management, implementation 

remains one of the main institutional constraints (Pillay, 2016). Pillay (2016) further pointed 

out that many of these implementational challenge exist around the institutional structures 

and operations and that the real issue is centred around the thinking that abiding to the law 

will solve the issue of sustainable resource management. Compliance with legislation or 

policies is not the problem. The study further concluded that Integrated Water Resource 

Management (IWRM) is progressing slowly due to a lack of skills development and slow 

implementation and that policy makers need to “consider the adaptive water management 

approach” to sort out the internal institutional structure issues and in order to better align and 

coordinate between the various stakeholders. Pillay (2016) wanted to understand the 

management of water resources and its constraint by looking at the institutional framework 

for achieving sustainable water resource management (Table 2.3). 

Table 2.3: Pursuing institutional frameworks (Pillay, 2016). 

 National Local Rand Water 
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 National climate change 
white paper 

 Near-term priority flagship 
programmes 

 Statutory instruments 

 Cooperative governance 
(inland water ecosystem 
committee) 

 Focus on committees, 
working groups and councils 

 Coordination between 
government spheres 

 Linking to international 
bodies 

 NWRS2, IWRM, 
Reconciliation Strategies 

 CMA's 

 Line of reporting 
of water boards 
to local 
government 

 By-law 
enforcement 
Use of SALGA 
to liaise with the 
water board 

 Old Mvula Trust 

 Model 

 Water affairs 

 Water boards 

 Municipal 
service 
authorities 

 NWRS2, 
NWA, 
NEMA 

 NWRS2 

 

Mofokeng (2017), in a study titled “Challenges in developing water management institutions: 

The case of catchment management agencies (CMAs) in South Africa”, points out that there 

is a lack of urgency in the implementation of water management strategies and policy 

frameworks (Mofokeng, 2017).  Ntola and Le Roy commented that South Africa would benefit 

from an independent water regulator, as water sector in the country is “inadequtely 

regulated” (Ntola, and Le Roy, 2019).  
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The DWS has a complex management system with many stakeholders. The Vaal Proto CMA 

is however responsible for the licensing of the facility and they are supported by the DWS 

head office in terms of engineering, (c) and (i) water uses and geohydrology.  

 

2.4 Environmental legislation in South Africa (applicable to FAD6) 

The South African Constitution is clear about the requirements for co-operative governance 

and sets out the required principles for this objective in Chapter 3 - in fulfilment of the 

obligations set in Section 24 of the Constitution (South Africa, 1996). In order to establish a 

framework for national, provincial and local governments to promote and facilitate 

intergovernmental relations and to provide for mechanisms and procedures to facilitate the 

settlement of intergovernmental disputes, the Intergovernmental Relations Framework Act, 

2005 (Act No. 13 of 2005) was assented to on 15 August 2005 (Republic of South Africa, 

2005). 

 

South African laws are made in Parliament by the national legislature or law-making body 

(Parliament of RSA, n.d.). Once a Bill is passed by both Houses of Parliament, the National 

Assembly (NA) and the National Council of Provinces (NCOP), it becomes an Act of 

Parliament and law. The Acts applicable to the governance of the environment in South 

Africa, and specifically to the FAD 6 facility at the SSIC are as follows: 

 The Constitution of South Africa, 1996.  

 Intergovernmental Relations Framework Act, No. 13 of 2005. 

 National Water Act, No. 36 of 1998. 

 National Water Amendment Act, No. 45 of 1999. 

 National Water Amendment Act, No. 27 of 2014. 

 National Water Services Act, No. 108 of 1997. 

 National Water Services Amendment Act, No. 30 of 2004. 

 National Environmental Management Act, No. 107 of 1998. 

 National Environmental Management Amendment Act, No. 56 of 2002. 

 National Environmental Management Amendment Act, No. 46 of 2003. 

 National Environmental Management Amendment Act, No. 8 of 2004. 

 National Environmental Management Amendment Act, No. 62 of 2008. 

 National Environmental Management: Waste Management Act, No. 59 of 2008. 

 National Environmental Management: Waste Management Amendment Act, No. 46 of 

2014. 

 National Environmental Management Biodiversity Act, No. 10 of 2004. 
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 National Environmental Management: Air Quality Act, No. 39 of 2004. 

 National Environmental Management: Air Quality Amendment Act, No. 20 of 2014. 

 
These Acts of law, together with the relevant supporting regulations, will be discussed in the 

following sections. Feris (2010), when evaluating the role of good environmental governance 

in sustainable development of South Africa, concluded that environmental protection is the 

key consideration in the NEMA. While there are social and economic considerations the 

primary objective of the law is to protect the environment. South African environmental law is 

therefore considered as a good framework, but the author noted that decision-makers’ 

interpretation of environmental law is more often motivated by social and economic 

consideration.  

 

For the purpose of this study, the evaluation of environmental legislation will therefore not be 

focused on the ability of environmental laws, policies and framework to protect the 

environment, but rather on the effectiveness of the law as it is interpreted and applied. The 

evaluation of the applicable legislation will therefore focus on how governing bodies 

communicate and interact at the various levels, to ensure the effective protection of the 

environment and on the allowances made in legislation to ensure efficient governance. 

 

In order to ensure efficient governance all allowances made in legislation should be 

considered. Efficiency is required to ensure effective prevention of over regulation. The 

following legislation will be reviewed to evaluate efficiency: 

 
 GN 509 of 26 August 2016: General Authorisation in terms of Section 39 of the National 

Water Act, 1998 (Act No. 36 of 1998) for water uses as defined in section 21(c) or section 

21(i). 

 GNR 1159 of 10 December 2010:  National Environmental Management Act, 1998 (Act 

No 107 of 1998) Amendments to Environmental Impact Assessment Regulations, 2010 

and Listing Notices. 

 GNR 544 of 02 August 2010:  National Environmental Management Act, 1998 (Act No 

107 of 1998) Listing Notice 1:  List of Activities and Competent Authorities Identified in 

Terms of Sections (24 (2) and 24D. 

 GNR 545 of 02 August 2010:  National Environmental Management Act, 1998 (Act No 

107 of 1998) Listing Notice 2:  List of Activities and Competent Authorities Identified in 

Terms of Sections (24 (2) and 24D. 

 GN 921 of 29 November 2013: National Environmental Management: Waste 

Management Act, 2008 (Act No. 59 of 2008), List of waste management activities that 

have, or are likely to have, a detrimental effect on the environment. 
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2.4.1 National Water Act 

The National Water Act (Act 36 of 1998) was assented on 20 August 1998. The purpose of 

the Act is to ensure that water resources are protected, used, developed, conserved, 

managed, and controlled to ensure equitable, safe and reliable water resources. The 

Department of Water and Sanitation (DWS) is considered the public trustee of the nation’s 

water resources. Chapter 2, part 1, of the Act charges the Minister of Water and Sanitation 

with the development and implementation of the national water resource strategy which is 

binding to all authorities and institutions and part 2 deals with the establishment of catchment 

management strategies. Section 10 of the Act specifies consultation with any organ of state 

which has an interest in the content, effect or implementation of the catchment management 

strategy. Chapter 3 deals with the overall protection of water resources and sections, 12-17 

deals specifically with water classification and the human needs and ecological reserve. 

These sections make provision for public participation. Sections 19-20 deals with pollution 

prevention, mitigation and the impact of emergency incidents on water quality, including 

governance role by CMAs. Water use and the overall responsibility of National Government 

to manage and distribute water equitably is dealt with in Chapter 4 of the NWA. This chapter 

further deals with the requirement to obtain licenses and permits for the various required 

uses. Section 22(3) makes allowance for dispensation of such licensing if the purpose of the 

NWA can be met by a licence or permit granted by another authority under a different law 

and section 22(4) encourages co-operative governance through the promotion of combined 

license with other organs of state. This chapter also deals with the transfer of water use 

authorisations, regulations on the use of water as well as the considerations given to, and the 

conditions and requirements of general authorisations and licenses. Part 6 of this chapter 

deals with issuing of general authorisations and licenses for specific water sources 

respectively and both these processes requires public participation prior to issue.  

 

Chapter 7 of the Act gives the Minister the mandate to establish Water Management 

Institutions (WMIs). The purpose of these WMIs, in the form of Catchment Management 

Agencies (CMAs), is to manage, monitor, conserve and protect water resources and 

implement catchment management strategies. While CMAs have as their primary function 

water management, chapter 8 deals with the establishment, powers and disestablishment of 

water user associations. These are water management institutions, but they do not manage 

water. They operate at local level, constitute individual water users and serve as co-operative 

associations to ensure mutual benefit to all water users. Chapter 12 deals with dam safety 

and the requirements and regulation of such structures. FAD6 does require regulation in 
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terms of dam safety. Schedule 3 of the act deals with duties of CMAs and the continued 

requirements for public participation but does not include any discussions around co-

operative governance. Two amendments of the NWA have been published.  National Water 

Amendment Act (Act 45 of 1999) and National Water Amendment Act (Act 27 of 2014). 

 

The National Water Amendment Act (Act 45 of 1999) was published for purpose of textual 

improvements and also to change the procedure for the appointment of members of the 

Water Tribunal. No details included that affects co-operative governance. 

 

The National Water Amendment Act (Act 27 of 2014) was assented to in 30 May 2014. 

Relevant amendments include the addition of Section 26(5) which makes provision for co-

operative governance as per the agreement of section 163A whereby the Minister is required 

to get concurrence with the Ministers of mineral resources and also environmental affairs 

prior to making amendments that may influence them. Addition of subsection 41 3.(b) 

requires alignment with process for consideration of a water use license with the timeframes 

and processes specified in the Mineral and Petroleum Resources Development Act, 2002 

(Act No. 28 of 2002) as it relates to the application for licenses and permits and in the 

National Environmental Management Act, 1998 (Act No. 107 of 1998) as it relates to the 

application for environmental authorisations. Section 163A was inserted as indicated, but 

further to the Section 26(5) impact, this also allows for agreement to be reached between the 

various Ministers responsible for water, mineral resources and for environmental affairs titled 

One Environmental System for the country, but this is only applicable with respect to mining. 

 

2.4.2 National Water Services Act 

The Water Services Act, Act No. 108 of 1997, (WSA) defines the service requirements of the 

water management entities. The Act was amended in 2004 - National Water Services 

Amendment Act, No. 30 of 2004. The Vaal River Catchment Management Agency (VRCMA) 

was gazetted for establishment in January 2016 (DWS, 2016), and forms part of the Rand 

Water management agency. The primary focus of the WSA is however the responsibilities of 

the water services authorities at local level. Local water services authorities are responsible 

for the provision of safe drinking water and to ensure sustainable water use. 

 

2.4.3 National Environmental Management Act 

The National Environmental Management Act, No. 107 of 1998 (NEMA) was assented to on 

19 November 1998. NEMA intends to provide governance through directives for the 
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establishment of principles for decisions relating to environmental, procedures for functional 

co-ordination and all other related matters. The Act defines environment as the surroundings 

within which humans exist and includes land. water and atmosphere as part of the definition. 

Section 2. (4)(b) specifically point to the fact that all environmental elements are “linked” and 

“integrated” and that this needs to be considered when decisions are made around 

environmental management. Section 2. (4)(l) highlights the requirement for 

“intergovernmental co-ordination and harmonisation of policies, legislation and actions 

relating to the environment” and that conflicts of interest should be resolved through various 

procedures. NEMA requires the establishment of a committee for environmental co-

ordination to promote integration of the governance of environmental aspects, with section 7. 

(3) describing the functions of such an integrated committee. These functions include, among 

others, the co-ordination of applications for authorisations and licenses that require inputs 

from various organs of state and specifically, in section 7. (3)(d) specifies co-operation to 

prevent duplication of efforts to protect the environment. The Mpumalanga Environmental 

Implementation Plan (EIP) was created in fulfilment of the requirements set out by Section 11 

of the National Environmental Management Act (Act 107 of 1998, as Amended) and lays out 

the functions, policies, plans and programs to ensure co-operative governance (MDARDLEA, 

2016). Section 4 of the EIP describes how organ of state exercise provincial co-operative 

functions. MDARDLEA meets with DWS on a continual basis to assist with appraisal of water 

use license applications and to guide the coordination of enforcement processes. Chapter 5 

of NEMA deals with the integration of environmental management and has as its objective to 

encourage the use of appropriate management tools to ensure effective integration. Section 

24 further promotes the consideration of all environmental, socio-economic and cultural 

heritage impacts when authorisation is requested and that this must be done in consultation 

of any other Minister if this requirement fall within their jurisdiction. Section 24. (5) further 

states that compliance with required regulations does not remove the requirement to “obtain 

authorisation for that activity from any other organ of state charged by law with authorizing. 

permitting or otherwise allowing the implementation of the activity”. Schedules 1 and 2, lists 

the DWS as one of the “National departments exercising functions which may affect the 

environment” (Section 11(1)) and “National departments exercising functions that involve the 

management of the environment” (Section 11(2)). NEMA has been revised four times and 

the amendments as follows:  

 National Environmental Management Amendment Act, No. 56 of 2002, with specific 

reference to co-operative governance.  

 National Environmental Management Amendment Act, No. 46 of 2003, with the inclusion 

of section 47B. that regarding the consultation requirements with organs of state. 
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 National Environmental Management Amendment Act, No. 8 of 2004, Section 24 was 

substituted to address environmental authorisations with its objective to drive integrated 

environmental management and that the potential impacts of listed activities on the 

environment be considered, investigated, assessed and reported on to the competent 

authority charged by NEMA. Sections 24A to 24I was inserted to address the procedures 

for listing and delisting activities, for identifying the competent authority responsible for 

granting authorisations related to those activities and to address the requirements set out 

in the authorisations. 

 National Environmental Management Amendment Act, No. 62 of 2008, included various 

changes to definitions and Sections 24A to 24I and inserted Sections 24J to 24R that 

relates to co-operative governance and consultation between organs of state, alignment 

of environmental authorisations, exemptions, requirements for the submission on 

environmental management programmes when environmental impact assessment were 

required as part of application for authorisation, requirements when considering 

application, financial provisions, monitoring and performance assessments and closure 

consideration. 

 

It can be concluded that NEMA makes provision for co-operative governance and that there 

should be consultation between the various organs of state to ensure inclusive decision 

making related to the authorisation of any activities that may impact the environment. The 

Act however does not detail the specifics of how this should happen. 

 

2.4.4 Environmental Impact Assessment Regulations 

The Environmental Impact Assessment (EIA) Regulations, GNR 982 of 2014 (as amended), 

is a tool that drives the integration of, and specifies the process of review and evaluation of 

activities that may have a potential social, economic or environmental impact on the 

environment and intends to prevent negative impacts where they cannot be avoided, to 

ensure sufficient mitigation and management of negative environmental impacts, while 

optimising positive environmental impacts (Department of Environmental Affairs, 2018). 

NEMA requires that an environmental authorisation is obtained from a competent authority 

before commencing any listed activity in terms of the EIA Listing Notices for Basic 

Assessment, Scoping and Environmental Impact Assessment. The EIA Regulations were 

initially promulgated in in terms of the Environment Conservation Act (ECA), Act No 73 of 

1989 and then again in 2006 in terms of NEMA, Act No 107 of 1998. Table 2.4, Table 2.5 

and Table 2.6 below depicts the various amendments to the EIA regulations from 1998 to 

2020. 
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Table 2.4: Previous sets of EIA Regulations and Listing Notices (Department of Environmental 
Affairs, 2018). 

 
EIA Regulations 
 

 
Government Gazette 
 

 
Effective Dates 
 

EIA Regulations promulgated 
in terms of the 
Environment Conservation 
Act (ECA), Act No 73 of 
1989 

GNR 1182 and 1183: 
Government Gazette 18261, 
Pretoria, 05 September 1997 

08 September 1997 – end of 
day 09 May 2002. 

Amendment of the ECA EIA 
Regulations 

GNR 670 and GNR 672: 
Government Gazette 23401, 
Pretoria, 10 May 2002 

10 May 2002 – end of day 
02 July 2006. 

2006 EIA Regulations 
promulgated in terms of the 
NEMA, Act No 107 of 1998 

GNR 385, 386 and 387: 
Government Gazette 28753, 
Pretoria, 21 April 2006 

03 July 2006 – end of day 01 
August 2010 

2010 EIA Regulations 
promulgated in terms of the 
NEMA, Act No 107 of 1998 

GNR 543, 544, 545 and 546: 
Government Gazette 33306, 
Pretoria, 18 June 2010 

02 August 2010 – end of day 
07 December 2014 

 

Table 2.5: Current EIA Regulations (including the 2017 Amendments) (Department of 
Environmental Affairs, 2018). 

 
EIA Regulations 
 

 
Government Gazette 
 

 
Effective Dates 
 

2014 EIA Regulations 
promulgated in terms of the 
NEMA, Act No 107 of 1998 

GNR 982, 983, 984 and 985: 
Government Gazette 38282, 
Pretoria, 04 December 2014 

08 December 2014 – end of 
day 06 April 2017 

Amended 2014 EIA 
Regulations promulgated in 
terms of the NEMA, Act No 
107 of 1998 

GNR 324, 325, 326 and 327: 
Government Gazette 40772, 
Pretoria, 07 April 2017 

07 April 2017 – current 

 

Table 2.6: 2014 EIA Regulations as amended. 

 
EIA Regulations 
 

 
Government Gazette 
 

 
Effective Dates 
 

Amended 2014 EIA 
Regulations promulgated in 
terms of the NEMA, Act No 
107 of 1998 

GNR 706:  
Government Gazette 41766, 
Pretoria, 13 July 2018 

13 July 2018 – current 

Amended 2014 EIA 
Regulations promulgated in 
terms of the NEMA, Act No 
107 of 1998 

GNR 599:  
Government Gazette 43358, 
Pretoria, 29 May 2020 

29 May 2020 – current 

 

The intent of the EIA regulations is to evaluate the potential impacts of any proposed 

development on the environment in line with the requirements set out in Chapter 5 of the 

NEMA (Department of Environmental Affairs, 1998). Once environmental authorisation is 
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issued by the competent authority, the public participation process commences through 

notification to all interested and affected parties. 

 

Part 1, Section 7, of the regulations deals with “Consultation between competent authority 

and organs of state administering a law relating to a matter affecting the environment”. 

Section 7. (3) requires cooperative governance between competent authorities and any 

authority empowered by specific environmental management Acts or other legislation where 

there is a requirement for authorisation, licensing or permits. Section 11 of the EIA 

regulations allow for interrelated activities at the same or different locations within the same 

jurisdiction of the competent authority to be considered through a single application. Section 

16. (2) of the regulation states that an applicant may only apply for authorisation after 

acceptance of an application for any right or permit has been made in line with the terms of 

the Mineral and Petroleum Resources Development Act, 2002. The regulation specifies, in 

section 24 (e), the audit frequency for environmental authorisation, management programme 

and closure plans and that compliance audits may not exceed intervals of five years. 

Register of interested and affected parties must include all organs of state which have 

jurisdiction in respect of the application (Section 42 (c) of EIA regulations). Cooperative 

governance is required through section 43 (2) of the regulation that requires that any State 

department that administers a law relating to a matter affecting the environment must be 

requested to give comment related to any application. The 2014 EIA regulations and listing 

notices were amended on three occasions. The amendments as follows: 

 GNR 326 of 07 April 2017 is the amendment of the Environmental Impact Assessment 

(EIA) Regulations, GNR 982 of 2014, that was promulgated in terms of the National 

Environmental Management Act, 1998 (Act No 107 of 1998) and addresses changes to 

some general items such as definitions and timeframes, and for the purpose of this study, 

changes related to cooperative governance. Chapter 3, Section 7, reinforces the 

requirement to consult with every organ of state that administers law related to matters 

affecting the environment and that such requests must be commented on within a 30-day 

period. 

 GNR 706 of 13 July 2018:  is the amendment of the Environmental Impact Assessment 

(EIA) Regulations, GNR 982 of 2014, that was promulgated in terms of the National 

Environmental Management Act, 1998 (Act No 107 of 1998) and is a correction around 

the definition for “previous NEMA notice” as well as an amendment to Listing Notices 1 

and 3. 

 GNR 599 of 29 May 2020 is the amendment of the Environmental Impact Assessment 

(EIA) Regulations, GNR 982 of 2014, that was promulgated in terms of the National 

Environmental Management Act, 1998 (Act No 107 of 1998) and is an extension of the 
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timelines proposed for submission of audit report for environmental authorisation and 

management plans that were in effect on 4 December 2014. 

 
The 2018 EIA booklet published by the Department of Environmental Affairs references and 

effectiveness and efficiency review of EIA study and concluded that “EIA in South Africa is 

marginally effective and it should not be discarded as an instrument as there is currently 

nothing better to take its place”, but that it was not effective for all types of development. 

Limitations highlighted were the interpretation of the regulations and inconsistency with the 

responses provided by various authorities. The EIA regulations do make provision for 

cooperative governance, but the strict requirements are time consuming and costly and has 

therefore been cited as a development barrier in some instances and that it is considered “fit 

for purpose” but lacks the ability to achieve sustainable development (Department of 

Environmental Affairs, 2018). 

 

2.4.5 National Environmental Management: Waste Management Act 

The National Environmental Management: Waste Management Act, No. 59 of 2008, was 

assented to on 06 March 2009 in order to regulate waste management for the protection of 

health and the environment. The Act provides measures for the prevention of pollution and 

ecological degradation and for securing ecologically sustainable development and provides 

guidelines for institutional arrangements, planning matters, national norms and standards, 

specific waste management activities, remediation of contaminated land, a national waste 

information system, compliance and enforcement. 

 

Chapter 2, Section 6. (1)(c), specifically states the requirement for measures to achieve co-

operative governance in waste management matters as part of the national waste 

management strategy. Section 6 further indicates the general requirements for binding 

various organs of state and the delineation of responsibilities related to the national waste 

management strategy. Section 36 of the Act specifies the requirement for consultation with 

the DWS and other organs of state concerned with the identification and notification of 

investigation areas pertaining to contaminated land. Chapter 5 deals with licensing of waste 

management activities with Section 44 dealing specifically with co-operative governance, 

stating that the licensing authority must as “far as practicable in the circumstances co-

ordinate or consolidate the application and decision-making processes contemplated with the 

decision-making process in Chapter 5 of the National Environmental Management Act and 

other legislation administered by other organs of state, without whose authorisation or 

approval or consent the activity may not commence, or be undertaken or conducted”. There 

must be coordination between organs of state to ensure that all applicable legislation is 
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considered, that there is consistency in the application of the legislation and that licenses 

may be consolidated if required and that integrated licenses must be “regarded as an 

integrated environmental authorisation”. Section 47 requires the licensing authority to invite 

written comments from any organ of state that may have an interest in the waste 

management activity. Chapter 7, Section 65, states that the Minister of DWS may exercise 

any powers conferred on him or her by section 19, 53 and 155 or the National Water Act, 

1998 (Act No. 36 of 1998) in the event of contravention of the conditions of a waste 

management licence that may lead to an impact on a water resource. Co-operative 

governance is further highlighted in Section 72 of the Act where consultation is required from 

all cabinet members that may be involvement with the exercise of power related to waste 

management. In the instance where an application for exemption is received, the DEFF must 

bring that application to the attention of potential / relevant organs of state to ensure co-

operative governance. 

 

The National Environmental Management: Waste Management Amendment Act, No. 46 of 

2014, was published for general information on 02 June 2014. The various amendments to 

the Act include omissions and additions related to definitions, to exclude the department from 

the spheres of government that are required to compile integrated waste management plans, 

the establishment of the Waste Management Bureau and associate policy and oversight 

requirements and to provide for transitional provisions in respect of existing industry waste 

management plans and connected matters, but none of the revisions make any specific 

reference to changes related to co-operative governance. 

 

2.4.6 National Environmental Management Biodiversity Act 

National Environmental Management Biodiversity Act of 2004 (Act No. 10 of 2004) was 

assented to on 07 June 2004. The state is deemed the trustee of biological diversity and has 

as its may objectives to provide for the management and conservation of biological diversity, 

the sustainable use of indigenous biological resources and the fair and equitable sharing of 

this resource. The Act binds the various national, provincial and local organs of state to 

provide for co-operative governance in biodiversity management and conservation and the 

establishment of a South African National Biodiversity Institute to assist with the various 

components of biological diversity and conservation. The Act must be read in conjunction 

with the applicable provision and management principles set out in the NEMA. The Act 

outlines the requirements, procedures and functions of the National Biodiversity Institute for 

the planning, monitoring and management of the state of biodiversity in South Africa. Section 

47 of the Act states the requirements for provincial consultation prior to adopting any 
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bioregional plans or amendments. Section 92 allows for the issue of an integrated permit if 

an empowered authority under a different law authorise that activity, which becomes very 

important during the environmental impact and basic assessment processes and the issue of 

authorisations, while section 99 of the Act focusses on consultation and the application of co-

operative governance in line with Chapter 3 of the Constitution. 

 

The National Environmental Management Biodiversity Act makes provision for consultation, 

integration and co-operative governance through the office of the DEFF.  

 

2.4.7 National Environmental Management: Air Quality Act 

The National Environmental Management: Air Quality Act, No. 39 of 2004 (NEMAQA) was 

assented to on 19 February 2004 and was amended through the publication of the National 

Environmental Management: Air Quality Amendment Act, No. 20 of 2014. NEMAQA speaks 

to the reform of laws regulating air quality in order to protect the environment. It requires the 

provision of measures that will prevent pollution and ecological degradation. It further 

requires the establishment of national norms and standards for regulation of air quality 

monitoring, management and control and for specific air quality measures. The NEMAQA, 

throughout, makes provision for consultative process in accordance with its sections 56 and 

57 which requires consultation with both the Cabinet and Executive Council when exercising 

power and in accordance with the principles of co-operative governance as required in 

Chapter 3 of the Constitution, consultation with the MEC responsible for air quality in each 

province that is affected by that exercise of power as well as the requirement for public 

participation. FAD6 is not however a listed activity and therefore the only applicable aspect 

related to air quality impact is the control of dust. 

 

The literature review of the existing legislative bodies / structures and their governance roles 

and workings revealed a definite intent for co-operative governance and inclusion of all 

relevant stakeholders within the organs of state to work towards an efficient and effective 

management of natural resources as they relate to sustainable use for economic 

development. The option for dispensation is however only catered for in the water act.  

 
 

2.5 Other studies 

Not many other studies have been done in relation to the evaluation of the effectiveness of 

environmental legislation for the SSIC. In the early stages of developing strategic 
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environmental assessment (SEA) Verheem and Tonk (2000) evaluated the different 

approaches taken for drafting legislation and for implementing management programs. They 

concluded that there should be flexibility in the approach and implementation depending on 

the country, industry and process being considered. Mtolo4 researched the perceptions and 

expectations of stakeholders involved in the development process of Environmental 

Management Frameworks in order to gain information that can be utilised in making South 

African EMFs more efficient and effective (Mtolo, 2010). The main conclusions from this 

study indicated that the EMF must be legally enforceable, requires cooperative governance 

in line with a set of principles, must clearly define roles and responsibilities at all governance 

levels, involves good stakeholder engagement, is dependent on good quality information to 

ensure environmental performance and requires an adequate budget. The study resulted in 

various recommendations around the legal enforcement of EMFs, improved stakeholder 

relationships, partnerships between public and private bodies as well as realistic budget 

allocations to drive the protection of the environment. Research into the application of EMF in 

other industries draws similar conclusion. An evaluation of the procedural framework for 

environmental management in deep-sea mining projects (Durdena et. al., 2020), described 

the EMP as a “conceptual model” designed not only to facilitate and guide environmental 

management but also as an enhancement of the regulations specific to deep sea mining 

when integrated. The study does however emphasise that this makes for a precautionary 

approach at various project levels.  

 

                                            
4 The Environmental Management Framework Regulation (GNR547 of 2010) was issue in the same 

year as this dissertation, but Mtolo adhered to the NEMA EIA Regulations of 2006.  
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CHAPTER 3: RESEARCH DESIGN AND METHODOLOGY 
 

3.1 Research Design 

Research design is a qualitative study of all licenses and authorisations issued to the Sasol 

Secunda Industrial Complex’s FAD6 facility as well as an evaluation of the legislative 

structures that govern the requirements set out within them. 

 

3.2 Research Methodologies 

3.2.1 Desk-top study and Literature review 

Comparative study between all existing licenses, authorisations, permits and management 

plans issued to the FAD6 facility to quantify overlap and possible over-regulation.      

 

Comprehensive literature review predominantly consists of:  

 Existing legislative bodies / structures and their governance roles and workings.  

 Dispensation options and the implementation thereof, within relevant environmental 

legislation, to prevent over-regulation while efficiently and effectively protecting the 

environment. 

 

In order to answer the research questions related to the communication and interaction 

between governing bodies it is necessary to understand the interactions between those 

specific governing bodies that issues the authorizations, licences and management plans 

pertaining to the FAD 6. This includes discussions around the possibility to allow for 

dispensation if the relevant legislation regulating the issue of the licenses, authorizations and 

management plans are considered. 

 

3.2.2 Data collection  

Data collection was aimed specifically to answer the research questions set out in section 1.3 

of this dissertation. Data was collected from existing environmental licenses, permits, 

authorisations and management plans that have been issued for the FAD6 facility situated at 

the SSIC. Results from semi structured interviews with regulatory case officers at the various 

issuing authorities and with the Sasol specialist involved with the regulatory bodies and was 

used to determine the consideration given by regulatory bodies prior to issuing licenses and 

authorizations. Evaluation of specific legislation that forms the basis for the regulatory 
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requirements, was done to establish the extent of allowances made in legislation to ensure 

efficient governance. 

 

3.2.2.1 Licences  

Two licenses exist for the FAD 6 facility and are kept on site and includes the following: 

 Water use license number 01/C12D/CGI/4076 was issued by the Department of Water 

and Sanitation (DWS) in 2016. 

 Waste management license number 12/9/11/L180410154620/6 was issued by the 

Department of Environmental Affairs in 2019. 

These licenses are available for this study with permission from SSIC. 

 

3.2.2.2 Management plans and Risk assessment  

Prior to the construction of the FAD 6 facility an environmental management plan (EMP) was 

developed and approved. This EMP formed the basis and motivation for the issue of 

environmental authorization. The EMP was approved by Department of Economic 

Development, Environment and Tourism (DEDET) in 2012. The EMP was later submitted for 

amendment to the Department of Agriculture, Rural Development, Land and Environmental 

Affairs (DARDLEA). The approved amendment was received in 2015.  

 

A Risk Assessment was conducted in support to obtain General Authorisation for additional 

infrastructure and powerlines at FAD 6. This risk assessment forms the basis for the GA 

number 16/2/7/C121/B028 that was issued by the DWS: Vaal Proto Catchment Management 

Agency in 2016. 

 

3.2.2.3 Authorizations  

Various authorizations were issued for the construction and operation of the FAD 6 facility. 

These authorizations are available at the facility and includes the following: 

 The Department of Economic Development, Environment and Tourism (DEDET) issued 

environmental authorization (EA) number 17/2/3 GS-6 in 2012. 

 General authorization (GA) number 16/2/7/C121/B028, for additional infrastructure and 

powerlines at FAD 6, was issued by DWS: Vaal Proto Catchment Management Agency in 

2016. 

 General authorization number 27/2/2/C42/14/1, for Power line associated with the Sasol 

FAD 6, was issued by DWS: Gauteng Provincial Operation in 2018. 
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Copies of all these authorizations were made available for this study by the SSIC team 

responsible for the management and operation of the FAD 6 facility. 

3.2.2.4 Integrated Water and Waste Management Plan (IWWMP)  

The Integrated Water and Waste Management Plan (IWWMP) for the SSIC facility was 

developed in 2015 and the FAD 6 facility was included in the plan in 2016. This management 

plan has an associated action plan that is updated annually and is submitted to the DWS as 

part of the commitment to ensure continuous improvement in order to meet water quality 

objectives. 

3.2.3 Interviews   

Semi structured interviews with regulatory case officers at the various issuing authorities and 

with the Sasol specialist engaging with the regulatory bodies for authorization and licencing 

of the FAD6 facility were conducted, in order to establish: 

a. Consideration for meeting requirements set out in the legislation that allows for 

dispensation. 

b. Methods for implementing dispensation options from regulations. 

c. Communication strategies within departments to ensure efficiency of issuing licenses and 

authorizations. 

 

Therefore, the interviews were conducted with case officers and specialists that issued 

licenses, management plans and authorizations as follows:  

 Department of Water and Sanitation (DWS) and the Sasol SHE Water Specialist for 

issuing the water use license number 01/C12D/CGI/4076 in 2016. 

 Department of Environment, Forestry and Fisheries (DEFF)5 and the Sasol SHE Waste 

Specialist for the issue of the waste management license number 

12/9/11/L180410154620/6 in 2019. 

 Mpumalanga Department of Agriculture, Rural Development, Land and Environmental 

Affairs (DARDLEA)6 and the Sasol Group Technology Environmental Specialist for 

reviewing and authorizing the original FAD 6 EMP in 2012 and the revised EMP in 2016 

and for issuing the environmental authorization (EA) number 17/2/3 GS-6 in 2012.  

 DWS: Vaal Proto Catchment Management Agency and the Sasol SHE Water Specialist 

for review of the Risk Assessment that was conducted in support to obtain General 

                                            
5 The Department of Environment, Forestry and Fisheries (DEFF) was formerly known as the 

Department of Environmental Affairs.   
6 Department of Agriculture, Rural Development, Land and Environmental Affairs (DARDLEA) was, in 

2012, referred to as the Department of Economic Development, Environment and Tourism (DEDET) . 
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Authorisation for additional infrastructure and powerlines at FAD 6. This risk assessment 

formed the basis for the GA number 16/2/7/C121/B028 that was issued by the in 2016. 

 DWS: Gauteng Provincial Operation and the Sasol SHE Water Specialist for the General 

authorization number 27/2/2/C42/14/1, for Power line associated with the Sasol FAD 6, 

that was issued in 2018. 

 

In order to address the research question related to the communication and interaction 
between governing bodies, as it pertains to this research, only five interview questions were 
asked, and discussions noted. The five interview questions can be 

viewed APPENDICES 

 
 
 
Appendix 1: Interview questionnaire 
 
Appendix 2: Interview concent form 
 
Appendix 3: Ethics approval 
 

 



 

 
43 
 

Appendix 1. 

3.2.4 Legislative review   

In order to ensure efficient governance all allowances made in legislation should be 

considered. Efficiency is required to ensure effective prevention of over regulation. The 

following legislation was reviewed to evaluate efficiency: 

 National Water Amendment Act, No. 36 of 1998. 

 National Environmental Management Act, No. 107 of 1998. 

 National Environmental Management: Waste Management Act, No. 59 of 2008. 

 National Environmental Management: Air Quality Act, No. 39 of 2004. 

 GN 509 of 26 August 2016: General Authorisation in terms of Section 39 of the National 

Water Act, 1998 (Act No. 36 of 1998) for water uses as defined in section 21(c) or section 

21(i). 

 GNR 1159 of 10 December 2010:  National Environmental Management Act, 1998 (Act 

No 107 of 1998) Amendments to Environmental Impact Assessment Regulations, 2010 

and Listing Notices. 

 GNR 544 of 02 August 2010:  National Environmental Management Act, 1998 (Act No 

107 of 1998) Listing Notice 1:  List of Activities and Competent Authorities Identified in 

Terms of Sections (24 (2) and 24D. 

 GNR 545 of 02 August 2010:  National Environmental Management Act, 1998 (Act No 

107 of 1998) Listing Notice 2:  List of Activities and Competent Authorities Identified in 

Terms of Sections (24 (2) and 24D. 

 GN 921 of 29 November 2013: National Environmental Management: Waste 

Management Act, 2008 (Act No. 59 of 2008), List of waste management activities that 

have, or are likely to have, a detrimental effect on the environment. 

 

3.3 Data analysis  

All data was consolidated in order to quantify and evaluate the current level of overlap with 

regards the protection of various environmental receptors including air, water, waste, land 

and biodiversity. The study further differentiated between conditions pertaining to 

construction, operational and closure phases. All requirements specified in the various 

licenses and authorisations were transposed to Microsoft Excel in an aligned format and was 

then consolidated in Microsoft Power BI. Power BI is a business analytics service that allows 

the consolidation of imported information for visualizations through dashboards and 

intelligent reporting. 
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Data collected from the auditable conditions set out in the licences, management plans and 

authorisation as described in section 3.2.2 of this proposal, was analysed to determine the 

percentage (%) duplication that occurs across the data set pertaining to the FAD6 facility at 

the SSIC.  

 

Information gathered from interviews was used to provide insight into the approaches used 

when evaluating the requirements set out by legislation and will also evaluate the motivation 

and tools used for dispensation when the option is available. Interview questions are 

specifically designed to gauge understanding, by both the governing bodies and business, as 

far as consideration for meeting requirements set out in the legislation that allows for 

dispensation and the methods used for implementing dispensation options when these are 

available in legislation. The interview answers further provided information around the 

various communication strategies within departments that drives efficiency when issuing 

licenses and authorizations that ensures the protection of the environment without additional 

burden to the governance of those licenses and authorizations. Evaluation of specific 

legislation is necessary to ensure that all legislative requirements pertaining to the process of 

issuing of authorizations and licenses are considered for efficient governance.  
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CHAPTER 4: RESULTS AND DISCUSSION 
 

4.1 Introduction 

In order to evaluate the efficiency of environmental legislation in the protection of the 

environment in South Africa, this research unpacked the legislation applicable to the SSIC. 

The research results are derived from: 

 The evaluation of South African governance structures responsible with the issuing of 

authorisations and licenses required for the construction and operation of FADs, as well 

as the evaluation of South African legislation specifically pertaining to FAD6. 

 Analysis of the auditable conditions set out in the licences, management plans and 

authorisation in order to determine the percentage (%) duplication that occurs across the 

data set pertaining to the FAD6 facility at the SSIC.  

 Interviews conducted with specialists to gauge their approaches to, and understanding of, 

the requirements set out by legislation as well as an evaluation of the motivation and 

tools used for dispensation when the option is available.  

 

The research results will be discussed to evaluate if the South African legislation is used 

effectively to ensure that all legislative requirements pertaining to the process of issuing of 

authorizations and licenses, and for approval of environmental management plans, are 

considered for efficient governance. 

 

4.2 Evaluation of South African governance structures 

The background and literature review conducted in section Error! Reference source not 

found. above showed that the South African governance structures are complex. The 

environmental aspects are governed through two bodies - the DWS that governs all water 

matters on a catchment level and the DEFF that governs waste, air, land and biodiversity 

matters on national, provincial and local level. From the evaluation of the various legislation 

applicable to the SSIC FAD6 facility and further to the review of all the acts and regulations 

applicable to the governance of the facility it is clear that there is a robust intent for co-

operative governance of environmental resources across the various organs of state. The 

extent of the governance is depicted in the requirements to consult prior to making decisions 

that may influence aspects across the various governance structures. Co-operative 

governance does not however make provision for dispensation and other than one clause in 

Section 22(3) of the NWA that encourages dispensation, no other acts or regulations allow 

for it. It was evident the options and the implementation within relevant environmental 
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legislation, was to prevent over-regulation while efficiently and effectively protecting the 

environment. The evaluation of the environmental compliance conditions for FAD6 follows. 

4.3 Evaluation of environmental compliance conditions for FAD6 

All conditions from licenses, authorisations, permits and management plans issued to, and 

valid for the FAD6 facility at the time of this study, were tabled in Microsoft Excel and 

extrapolated into Microsoft Power BI in order to compare them and to quantify any overlap 

and possible over-regulation. In order to find a common measure, the conditions were 

grouped together into various categories.  

 

The first comparison was the auditable versus the general (noted) conditions. It is important 

to understand that the number of conditions in this comparison will not be equal to the 

number of conditions listed in the various categories, as any one condition may be applicable 

to more than one aspect and therefore more than one category. An example of this would be 

a condition that specifies auditing. This condition will be applicable to the categories of 

auditing and communication as audit results will be communicated to the relevant authorities. 

A second consideration when looking at the results, will be that although seven (7) licenses / 

authorisations / management plans are currently applicable to the FAD 6 facility, not all have 

conditions applicable to every category specified. The categories will all be discussed as part 

of the results. These categories are as follows:  

 Plans, Reports, Documentation and Records 

 Audits 

 Communication 

 Competence, Committees and Socio-Economic considerations 

 Access Control, Signage, Site location, Traffic/Roads and Occupational Health 

 Heritage 

 Structural and Design safety 

 General environmental protection 

 Air Quality, Dust and Fires 

 Surface water protection 

 Ground water protection 

 Water monitoring 

 Soil, Fauna and Flora protection 

 Wetland and Biota protection 

 Rehabilitation 
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4.3.1 Auditable versus general (noted) conditions 

The results of this study show that all licenses, authorisations and management plans are 

made up of both auditable and general conditions. General conditions are those conditions of 

which the facility owner needs to take note, so that in the event that there are changes in 

legislation, in operational parameters or ownership, the condition will come into play. In other 

words, the business needs to be aware of these conditions so that they can be prepared if 

any parameters change. The current study found that there are generally far fewer general 

than auditable conditions as can be seen in Figure 4.1below that depicts the number of 

conditions per authorisation, license and management plan. 

 

 

Figure 4.1: Auditable versus general conditions. 

 

The results of the study, as depicted in Error! Reference source not found. above, shows 

that the most auditable conditions are from the EMP for the additional infrastructure and 

powerlines that was approved by the Department of Water and Sanitation in support of the 

General Authorisation (GA) for the additional infrastructure and powerlines. This EMP had no 

general condition and neither did the GA. The study further shows that second most 

auditable conditions were in the EMP for the waste management license (WML). Prior to the 
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issue of the environmental authorisation in 2012, an EMP was developed. This EMP was 

superseded by the EMP that was submitted in support of the WML in 2015. The 2012 EMP 

totalled 155 conditions but is no longer applicable and therefore does not form part of these 

applicable results. There was no clear indication as to why a different EMP was required and 

why the 2012 EMP was not just amended for the purpose of including the WML. The 2015 

EMP was amended later that same year, so the conditions applicable to the environmental 

management plan totals 158 auditable conditions and five general conditions. The study 

showed that yet another EMP was developed in 2016 that was submitted in support for the 

general authorisation for the added infrastructure. The 2016 EMP totalled 208 auditable 

conditions. There was no explanation given as to why this EMP was developed and why the 

2015 EMP was not used in support of the application. The findings suggest that three 

different Sasol specialist teams were involved in the development of the EMPs for the EA, 

the WML and the GA and that there was a lack of communication between the various 

stakeholders within the Sasol entity. General authorisations are typically issued when there 

are no water uses, dams, linings, etc., so it is rather interesting that the EMP to support the 

general authorisation has so many more conditions than the EMP that was submitted in 

support for the WML. 

 

The WUL was issued in 2016, which means it was issued prior to the issue of the WML 

which was only issued in 2018. This fact is interesting, because if the WML was issued first, 

Sasol may have had the opportunity to apply for dispensation of the WUL based on the 

number of water protection conditions in both the EMP and the WML. The WUL has a total of 

133 conditions of which 102 are auditable. The WML has 88 conditions of which 70 are 

auditable. Further comparative study below draws distinction between the number of related 

conditions. 

 
 

4.3.2 Plans, Reports, Documentation and Records 

This section of the study considered the number of conditions that require record keeping, 

documentation availability during audits, number of plans required for reference over and 

above the conditions stipulated and the number of reports that are submitted on an annual 

basis. The number of reports overlaps with the reporting requirements stipulated in relation to 

auditing and this will form the next section of this discussion. Figure 4.2 below depicts the 

numbers of reports, registers, plans and procedures required by the various authorisations, 

management plans and licenses. 
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Figure 4.2: Graph depicting number of Plans, Reports, Documentation and Records. 

 

The study graph (Figure 4.2) shows that the WUL requires the most annual reports, plans 

and procedures. The study indicated that the focus of the WML is record keeping pertaining 

to incidents as well as the availability of documentation. The WML specifically requires that 

all documents are kept and be available for a five-year period.  

 

In terms of the actual plans and programs specified in the various authorisations, EMPs and 

licenses, the following applies. Table 4.1 lists the various plans, programmes and procedures 

that are required as part of the conditions set out in the authorisations, licenses and 

management plans. The table shows some overlap in the requirements set out in the various 

documents, but there is not much duplication. The requirements for the details of the plans, 

reports, procedures, etc. were not evaluated for the purpose of this study and the duplication 

throughout these can therefore not be confirmed. Further study can be considered for this 

purpose. 

Table 4.1: List of programmes, plans and procedures listed as part of the conditions in the 
authorisations, licenses and management plans. 

PROCEDURES / 
PROGRAMMES / PLANS 

2012 
EA 

2015 
EMP for 

WML 

2015 
EMP 

amended 

2016 
WUL 

2016 
EMP for 

GA 

2016 
GA 

2018 
WML 

Emergency management plan 
and references the  

X           X 

Environmental impact 
assessment (EIA) report 

X           X 



 

 
50 
 

PROCEDURES / 
PROGRAMMES / PLANS 

2012 
EA 

2015 
EMP for 

WML 

2015 
EMP 

amended 

2016 
WUL 

2016 
EMP for 

GA 

2016 
GA 

2018 
WML 

Environmental management 
program / plan 

X X X       X 

Stormwater management plan   X           

Operating manual / Code of 
Practice 

  X           

Waste management procedure / 
plan 

  X           

Alien species eradication and 
control programme 

  X           

Surface runoff and storm water 
management plan 

  X           

Biomonitoring program   X           

Environmental monitoring, 
Auditing plan and programme 

      X       

Rehabilitation programme / plan       X X     

Pollution identification and 
mitigation program 

      X       

Water management and water 
loss strategies and programmes 

      X       

Alien invasive eradication plan         X     

Incident management procedure         X   X 

Infrastructure specific 
environmental management 
plan 

        X     

Authority can request additional 
management or monitoring 
plans / programs 

          X   

Hazardous chemicals storage 
procedures 

        X     

Borehole sampling procedures       X       

Road design and intersection 
procedure 

  X           

Service provider emergency 
procedures 

X             

FAD 6 WUL             X 

Detection monitoring 
programme 

            X 

Monitoring committee TOR             X 

Standard operating procedures             X 

External audit reports             X 

 

4.3.3 Audits 

What gets measured gets improved upon, so audits are essential to measure the businesses 

compliance with the various requirements set out in the authorisations, licenses and 

management plans. Compliance means that there is protection of the environment. Figure 

4.3 suggests that there is one post construction audit required for the environmental 

authorisation. The FAD6 facility is currently in partial operational as only the first phase of the 

construction was completed. Further phases are in construction phase as operation. This 

suggests that there should be post-construction audits after every construction phase, but 

this is not clearly defined and could create a concern between construction and operational 
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entities at a later stage. The EA also requires quarterly internal audits for both construction 

and operational conditions. The WUL requires an internal audit annually. The WML has quite 

a strenuous audit requirement with internal audits required quarterly and external audits on a 

biannual basil. Thirteen audits per annum for the same facility with various overlapping 

conditions. From these results it is evident that the facility is in constant preparation for an 

audit of one of its various licences and authorisations. One could argue that the facility 

should in any case be ready for an audit at any time, but the purpose of an audit is to 

evaluate compliance, not to place an administrative burden on the business, which in this 

case seems to be the case. 

 

Figure 4.3: Graph depicting Audit requirements for FAD 6. 

 

4.3.4 Communication 

Results pertaining to communication, groups together all the internal and external 

communication requirements and includes communication with all site stakeholders 

regarding environmental requirements and conditions, requirements to inform all interested 

and affected parties and the conditions requiring communication with the various governing 
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bodies. The study showed that the WML has 32 communication conditions of which 23 are 

with the DEFF. These include communication of monitoring results, waste volumes, audits, 

incidents and complaints, to name but a few. Both EMPs focused on ensuring awareness of 

environmental conditions with contactors and on-site personnel to ensure that the various 

conditions set out in these documents are complied with.  

 

Figure 4.4: Graph showing communication requirements. 

 

Figure 4.4 shows that there are no conditions in the GA that requires communication with the 

DWS specifically. This seam curious as one would expect some form of communication 

related to non-compliance or incidents as a minimum. The EMPs are also limited to ensure 

communication with on-site personnel and the department with no focus on interested and 

affected parties. Perhaps public participation of the EMP will prevent duplication of such 

document and ensure that one relevant document can be applied to all aspects of the 

environment, without duplication. 
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4.3.5 Competence, Committees and Socio-Economic considerations 

The study results showed requirements for the appointment of competent staff, an 

environmental compliance officer and a waste management compliance officer are all 

requirements set out in the EA, WUL and the WML (Figure 4.5). Considering that these 

compliance documents were issued from different departments, it is fair that they would 

require representation for their specific field of expertise. If, however, the requirement for 

competent staff were addressed in one EMP applicable to all compliance documents, this 

condition would not be duplicated and therefore not over-regulated.  

 

 

Figure 4.5: Graph showing the Competence and Committee requirements and Socio-Economic 
considerations. 

 

The WML tasks Sasol with the duty to establish a monitoring committee and to put together a 

terms of reference (TOR) for the committee and to involve all interested stakeholders to 

participate in this committee. While this requirement is aimed at ensuring co-operative 

stakeholder engagements, it would probably have been better placed within the EMP or the 

EA, as this would have encouraged transparency and prevented duplication of conditions 

that have already been dealt with. This may well have led to the acceptance of one EMP, 
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and therefore no duplication of general requirements pertaining to the protection of the 

environment. The study further showed that, in the instance of FAD 6, there was one socio-

economic condition for considering local labour when employing the FAD 6 work force. 

 

4.3.6 Access Control, Signage, Site location, Traffic/Roads and Occupational Health 

The current study found that access control for licensed facilities is critical to prevent illegal 

and unwarranted disposal from external parties. The EMP for general authorisation and the 

WML places a lot of emphasis on access control and signage to ensure all legal 

requirements for the facility are met. The study further indicated that the signage at the 

facility ensures that rules and regulations are followed by everyone that enters the facility. 

 

No site can be operated without consideration of the OHS Act requirements that ensures 

compliance with the various occupational hazards that may present during the construction, 

commissioning, operational and closure phases of the facility. Figure 4.6 shows that the EMP 

for the WML addresses occupational considerations with ten such conditions while the EMP 

for general authorisation and the WML addresses four occupation conditions each. These 

conditions include noise measurement and dust exposure amongst other things. While noise 

and dust exposure are considered environmental aspects, the placement of occupational 

conditions within the environmental authorisations and licences seems a further over-

regulation burden. These conditions are already dealt with extensively in the health and 

safety playing field, and even in the case of noise and dust, these should only be included in 

the environmental sense as the occupational considerations are governed in line with the 

OSH Act, Act 85 of 1993. 
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Figure 4.6: Access Control, Signage, Site location, Traffic/Roads and OHASA considerations. 

 

Site location is an important consideration as any transgressions from the agreed site 

location may cause an impact of the surrounding wetlands, land and water and it is therefore 

important for the facility to comply with the co-ordinates agreed to with the various 

department. Site location conditions all require a limitation on the facility footprint and 

remaining within the agreed co-ordinates for the facility. But this is again a condition that 

could have been included in either the EMP or the EA and should not necessarily be 

repeated in every license and authorisation as this speaks to inefficiency. 

 

A waste and effluent management facility such as FAD 6 has a lot of traffic movement and it 

is important to ensure that roads are safe to travel on, have speed limits specified for the 

protection of pedestrians and to minimize dust creation and that these roads are positioned 

and designed in such a way that they have minimum impact on the environment, especially 

water, soil and biodiversity. The eleven to eighteen conditions addressing this one point in 

the two EMPs, does seem a little excessive though. 

4.3.7 Heritage 

Heritage conditions, as depicted in Figure 4.7 below, shows that these conditions were only 

considered in the EA and the EMP for the WML. This is interesting as heritage conditions 
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come into play prior to and during construction when the area is assessed to ensure the 

fencing off of archaeological findings in close proximity to the site, grave relocation, obtaining 

of permit from SAHRA prior to the destruction of the sites identified in the HIA and the 

notification to the provincial Heritage Resources Agency if graves, fossils or any historical 

artefacts are identified during construction, so that a full investigation of the findings may be 

conducted. This again raises the question of the repeated EMP when there was already an 

EMP for the EA. One EMP for all licenses and authorisations should address all phases of 

the project from construction to closure. The WML speaks predominantly to operational 

conditions, so it is not clear why this EMP should contain heritage conditions. This is 

however an important consideration during the establishment of the site and is listed in the 

EA. A SAHRA permit was issued for the facility, but as the facility is established, it is no 

longer valid. 

 

Figure 4.7: Heritage requirements as set out by EMPs. 

4.3.8 Structural and Design safety 

Structural and design safety conditions form a very important aspect of FADs as improper 

designs may elevate the risk factors in this facility. Typical risks are the loss of containment 

due to dam wall failure, overflow of the dam if freeboard isn’t maintained, subsidence and 
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lining failure. As can be seen in Figure 4.8, the results indicated that the design and bank / 

slope stability rates as very important aspects in the EMPs and in the water use and waste 

management licenses. The maintenance of 0.8m freeboard to prevent overflow of the dams 

during the rainy season is duplicated and appears in both the WUL and the WML. 

 

Figure 4.8: Graph depicting structural and design safety requirements for FAD 6. 

 

Results show that the FAD 6 design includes the civil engineering considerations and the 

lining of the dam. The EA however only has one condition which requires the lining design to 

comply with the minimum requirements set by the DWS. The EMP for the general 

authorisation for additional infrastructure and powerlines has seven conditions pertaining to 

design, including culvert design, load carrying capacity of a filled trenches, backfill layering 

for both standard and load bearing culverts, compaction and stockpiling requirements to 

ensure stable trenches. The focus of the WUL focuses on dam safety, appointing a 

professional Civil Engineer, registered under the Engineering Profession of South Africa Act, 

1990 (Act 114 of 1990) and the sign off-of the constructed facility in line with the conditions 

set out in the design package and the WUL. Results therefore show that the EMP for the GA 

and the WUL presents detailed requirements for the safety consideration of the structures, 
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but this is also addressed in the appointment of a professional civil engineer, approved 

drawings, post construction audits and dam safety audits. Specifying, in such great detail, the 

specifics of dam safety, may in fact lead to the focus of this very important aspect to shift 

from the legal  requirements to the details specified in the authorisation / licenses. This will 

mean that changes in regulation may be missed, making the facility unsafe. The focus of 

dam safety should remain with the relevant regulations and not with the authorisations and 

licenses. The EMP for the WML only has one condition that addresses design, and this 

speaks to the management options for contaminated runoff from the outer slopes of FAD 6 

that will first enter the toe paddocks, then the effluent canals and the RWDs and then 

returned to the plant via the CAE system for reuse. The WML, like the WUL also places 

emphasis on appointing a registered professional Civil Engineer and the signing-off after 

construction. The WML further requires lining inspections where possible and repairs of 

damaged linings. It is fair to say that there are only a few overlaps of conditions. These 

conditions should give assurance, not details, to ensure that the requirements are correctly 

focussed. 

 

The bank / slope safety requirements in the GA speaks to the prevention of erosion, the 

positioning of the facility in relation to the water sources, prevention of silting to watercourse 

and photographs or video recordings of the watercourse and its banks at least 20 meters 

upstream from the structure. The WUL addresses water run-off that may cause bank 

instability, stormwater discharge velocity that may cause damage to watercourse, prevention 

of silting and bank instability as a result of vegetation clearance, side slope ratio of 1:3 or 

flatter, slope / bank stabilisation and rehabilitation requirements. The EMP for the WML 

specifies a side slope ration of 1:3 or flatter, a starter wall ratio of 1:2.5, continuous slope 

rehabilitation every 5m and the side slopes must be terraced when built up by day walls in 

order to slow down flows that could cause depositional zones on the side slopes.  These 

conditions are a duplication of the WUL conditions. The WML only requires that the slopes 

are designed to prevent erosion. Therefore, it can be seen that there is definite condition 

duplication in these aspects pertaining to structural and design safety of the dams. The bank 

/ slope safety requirements ultimately also form part of the dam design and therefore, as 

discussed in the above paragraph, that suggests that the conditions should give assurance, 

not details, to ensure that the requirements are correctly focussed.  

 

4.3.9 General environmental protection 

The general environmental protection conditions include sewage management, waste 

disposal, bunding for storage and reaction units, hazardous substances (transport and 
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storage), condition of access roads and temporary crossings, construction direction and 

timing, site location, spillage containment and system operation and maintenance. 

 

The current study found that sewage management is addressed in the EA and both the 

EMPs. The EA requires that no contaminated water be discharged to storm water or sewers 

and that adequate ablution and waste disposal facilities must be provided during all phases 

of the development. There is once again, like indicated in “Access Control, Signage, Site 

location, Traffic/Roads and Occupational Health” above, a lot of reference to occupational 

aspects, moving the focus away from the protection of the environment.  The EMP for the 

general authorisation reflects the same conditions as the EA but also includes the 

management of the conservancy tanks and waste disposal to registered waste water 

treatment facilities. The EMP for the WML also duplicates the conditions specified in the EA 

but adds a point about spillages being treated as hazardous waste. This study showed a lot 

of over-regulation related to sewage management. 

 

Waste disposal is covered extensively in both EMPs – see Figure 4.9. The environmental 

authorisation addresses the sewage waste and covers management and disposal of general 

waste at licensed facilities. The management of sewage waste is even duplicated within the 

WML. The two waste management license conditions both address the actual waste streams 

that are managed at the FAD 6 facility and requires that no unauthorised waste streams are 

disposed at the site and that any excess waste, that cannot be processed as a result of 

capacity issues, should be diverted to an authorised facility. These conditions are central to 

the operation of the FAD6 operation and are good examples of conditions that protect the 

environment, but they were listed as waste management conditions in the sense of general 

protection of the environment. 

 

The environmental management plan for the WML lists twelve very detailed conditions 

related to waste management. These conditions generally include: 

 The control and management of cement and concrete products and wastes on the site; 

 Safe disposal certificates for all waste transported off-site from the facility during 

construction and operational phases; 

 The cleaning and handling of sewage, wastewater, waste, fine ash, chemicals and 

hydrocarbon spillages at relevant and authorised waste disposal sites; 

 The availability of waste receptacles for all waste types; 

 Transportation requirements for all waste streams in line with respective legislation;  

 Contractors undertaking activities for the development and operation of FAD 6 will ensure 

that the handling, storage, transportation, treatment and disposal of its wastes are 
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compatible with the relevant waste management practices in order to reduce safety risks 

to public roads.  

 

The environmental management plan for the GA has nine conditions that addresses the 

following waste disposal considerations: 

 Clean up and management of spillages that includes contaminated materials, oil/diesel, 

hazardous waste and redundant substance; 

 The use of specialist waste contractors for the transportation and disposal of any 

hazardous waste streams to licenced disposal facilities; 

 The mulching and mixing of cleared vegetation into topsoil stockpiles or disposal at 

approved disposal sites; 

 Contractors undertaking activities for the development and operation of FAD 6 will ensure 

that the handling, storage, transportation, treatment and disposal of its wastes are 

compatible with the relevant waste management practices in order to reduce safety risks 

to public roads (duplication of the EMP for WML); and 

 Record keeping requirements for waste disposal related documentation. 

Definite duplication noted in the above conditions regarding general and hazardous waste 

management. 

 

 

Figure 4.9: Graph showing the general environmental protection conditions. 

 

All conditions for bunding of storage and reaction units are similar and they all require that 

any equipment (mobile or stationary) and materials that may leak should be stored inside 
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bunded areas or with drip trays to minimize pollution. Any spillages must be cleaned up 

immediately and disposed of at licensed facilities. From the study it can be seen that only the 

GA has no specific requirement for bunding, all the other licenses and authorisations 

addresses the bunding requirements. This does protect the environment but does not need 

to be addressed in all licenses and authorisation. The natural tendency by all the authorities 

is to include every aspect to ensure that they do not miss anything in terms of the protection 

of the environment and this results in inefficiency, ineffectiveness and over-regulation.   

 

The transportation, storage and use of hazardous substances ties in with the previous 

section but goes into more detail and deals specifically with hazardous substances, including 

the use and transportation of these substances. The EMP for the WML deals with 

transportation and vehicle considerations but there are no conditions in the WML related to 

hazardous substance management. Is this not the platform where these hazards should be 

managed? The WUL and EA make general references to ensuring that all hazardous 

materials are handled in line with the relevant legislation. Again, this is good, as it does not 

go into the details too much, but why is this addressed in the WUL and EA and not in the 

WML where one would expect to see all waste related matters referenced. The study shows 

that the EMP for the general authorisation deals with all aspects of hazardous substances 

management through all lifecycles of the substances. Considering that hazardous 

substances are a waste management concern, it is an interesting to observe that this is 

addressed in the general authorisation for water use and not in the WML or EMP for the 

WML.  

 

Access roads and temporary crossings feature in the WUL to ensure they are designed to 

prevent erosion and flooding and be repaired and maintained constantly to ensure user 

safety and the EMP for general authorisation deals with limiting vehicle movement to only 

necessary vehicles. This point is addressed in both EMPs, the WUL and the WML. 

 

Only the WUL and the general authorisation deals with the direction that the construction 

process needs to take in order to minimize the impact on the environment. This is a fair 

consideration, as most of the impact related to the construction direction is aimed at the 

protection of water and associated resources, which means that the water flow direction 

should determine the construction direction. If this is however addressed in the GA, one can 

only deduct that the duplication is as because the WUL was issued prior to the GA. All work, 

emergency alterations and incident rectification, must start upstream and proceed in a 

downstream direction. The WUL further specifies that construction activities need to take 

place during the dry season, construction activities at or close to river crossings, streams or 
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wetlands should take place during low water flow periods and activities that may lead to 

elevated levels of turbidity of watercourse must be prevented, minimised or remediated and 

should take place during low water flow periods. 

 

Spillage containment is covered in much detail in both the EMPs. These conditions, in both 

EMPs, are very similar and deals with any and all spillages from equipment, storage, 

transportation, pipelines, construction waste as well as cement and concrete mixing. These 

conditions deal with the effective and efficient clean-up of spillages and the disposal of the 

waste at registered facilities. As previously indicated, the facility would only require one EMP 

that should support all licenses and authorisations. There is a lot of duplication as a result of 

the two valid EMPs that are currently in place.  

 

Conditions addressing system operation and maintenance are more apparent in the 

environmental management plans than in the licences and basically requires the prevention 

of incidences through good maintenance and operations, including water transfer and 

containment facilities such as pumps, sumps, drains and canals, the dams, etc., with specific 

reference to operate and maintain the infrastructure and equipment in accordance with 

approved Operating Manual/Code of Practice and within design limits. 

 

4.3.10 Air Quality, Dust and Fires 

No air emission license was issued for FAD 6, but there is a lot of focus on minimizing dust 

from the activity and road transportation. The EMP for the waste management license and 

the WML speak to the right of the authorities to insist that if environmental pollution, 

nuisances or health risks are evident on site, that the license holder must conduct 

investigations and implement corrective actions. 

 

Dust management takes high priority throughout the lifecycle of the facility and the EMPs 

specifically place emphasis on wetting down roads and stockpiles as well as rock cladding 

and grassing the banks and dam slopes to encourage dust suppression – see Figure 4.10 

below. If dust suppression is not possible, stockpiles may also be covered to prevent dust. 

 

Fires in semi-arid countries are a very real risk to the environment. The EMPs are clear 

about fires control and ensuring that fires are only allowed in controlled / dedicated areas. 

This is one of the few points in the study that did not indicate over-regulated. 
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Figure 4.10: Graph showing Air Quality, Dust and Fires conditions. 

 

4.3.11 Surface water protection 

Figure 4.11 shows all conditions pertaining specifically to the protection of water. From the 

study it is interesting to note that most conditions for the protection of surface water are 

specified in the EMP for the GA and not in the WUL as one might expect. These conditions 

include the distance of structures from water courses, the requirement to prevent activities 

within the 1:100-year flood line, environmental consideration for natural drainage lines, storm 

water management, storm water run-off quality and dirty water segregation, the design of 

storm water channels and structures in water courses and the protection of streams and 

riparian habitat. From the graph, it is evident that the EMPs have a great role in the 

protection of surface water and particularly the EMP for the general authorisation. Both the 

EA and the WUL refers to the distance from water courses to ensure the protection of the 

water courses and to prevent discharge of any contaminants to the water courses. 
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Figure 4.11: Graph showing surface water protection requirements. 

 

The design of storm water channels and structures in watercourses is a focus for the WUL 

and the EMPs. The WUL is focused on design requirements for the channels and the 

mitigation measures to ensure that natural flow is impacted as little as possible. Both the 

EMPs for the general authorisation and the WML have similar design focus as the WUL, but 

also looks at the diversion of storm water and specifies requirements for return water into the 

system. For the management of water quality, the logic approach would be to look at the 

requirements set out in the WUL and the EMP for the EA, so it is surprising to note the 

number of conditions specified in the WML. The study shows definite evidence of over-

regulation in the protection of surface water. 

 

Natural drainage lines are only addressed in the WUL and in the EMP for the general 

authorisation. The consideration is to ensure that natural drainage lines are not impeded and 

that the existing lines are maintained. This however makes sense and there is no duplication 

related to the natural drainage lines. 

 

The general authorisation requires that the water user must ensure implementation of 

mitigation measures at the FAD 6 facility to prevent detrimental changes to the breeding, 

nesting or feeding patterns of aquatic biota, including migratory species. Mitigation must 

allow for the free up and downstream movement of aquatic biota, including migratory 
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species, and must prevent a decline in the composition and diversity of the indigenous and 

endemic aquatic biota. The EMP that supports the GA includes conditions regarding the 

prevention of waste runoff to riparian environment through implementation of buffers, 

demarcation and fencing off of sensitive areas to prevent activity in those areas, six 

conditions related to the prevention of sedimentation and silting in riparian zones, three 

conditions regarding stockpiles locations away from sensitive hydrological features (including 

but not limited to dams, wetlands, watercourses, ponds, pans, drainage channels, etc.) and 

the requirement for an alien invasive eradication plan that minimize the prevents driving 

through riparian areas during the eradication of alien and weed species. The WUL echoes 

the conditions in the EMP for the GA and includes conditions such as avoiding or minimizing 

the impact of the development on the in-stream and riparian habitat, not disturbing fish 

movement, riparian vegetation should not be removed from the riparian zone but if removed, 

may not be stored within the riparian zone or be stored in such a way that will cause 

damming of water or wash-away and construction roads in or adjacent to the riparian zone 

must be minimised and if required, shall be aligned and managed to minimise disturbance of 

the riparian zone and in-stream habitats. Surely these conditions only need to appear once in 

the correct license / authorisation to ensure compliance? One cannot help wondering if 

duplicating any condition would be more effective in the protection of the environment than 

having a single compliance point.  

 

Most of the focus for storm water management can be found within the EMP for the general 

authorisation. The EMP for the WML has five conditions and the WUL and WML has three 

conditions each with requirements for the protection of storm water. It is interesting to 

observe that the conditions in the WML are much stricter regarding storm water management 

than those specified in the WUL. The conditions in the WUL requires that stormwater 

management practices must be constructed, operated and maintained in a sustainable 

manner throughout the project, must be diverted from around the FAD 6 and roads and must 

be managed in such a manner as to disperse runoff and to prevent erosion and the 

concentration of stormwater flow. It also speaks to the increased runoff due to vegetation 

clearance and/or soil compaction that must be managed to ensure that stormwater does not 

lead to bank instability and excessive levels of silt entering the stream.  

 

The WML very specifically requires that the FAD 6 facility be constructed and continuously 

maintained to divert and drain all runoff water arising on land adjacent to the facility, during a 

1:50 year storm event. During construction, the upslope runoff diversion drains may however 

be designed for a lesser precipitation event. The second condition requires that all runoff 

water from the facility, must be prevented from encountering leachate from the facility during 
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a 1:50 year rain event. As such, these facilities shall be lined in accordance with the design 

approved by the Department of Water and Sanitation Chief Directorate: Engineering Services 

dated 21 November 2014 in order to prevent pollution to groundwater. The west Return 

Water Dam (RWD) should, during such rainfall events, maintain a freeboard of 800mm and 

must be lined in accordance with the design approved by the Department of Water and 

Sanitation: Director General dated 12 April 2017 to prevent pollution to groundwater. Runoff 

water that does not comply with the water quality objectives for the facility, shall be diverted 

to a lined facility in accordance with the design approved by the Department of water and 

Sanitation chief directorate: Engineering services dated 21 November 2014 and amended as 

approved by the Department of Water and Sanitation: Director General dated 12 April 2017. 

It is noted that the DWS, in line with the NEMWA requirements for co-operative governance, 

was consulted during the WML application process and that the engineering services 

department did give inputs to and provided a positive record of decision for the design 

requirements of the facility. 

 

The study further showed that nine of the conditions in the EMP for general authorisation that 

address storm water management specifically requires that stormwater runoff must be 

handled on the surface and should be directed towards natural watercourses. Six of the 

conditions are repeated in various sections and requires that the footprint of areas to be 

covered by any temporary stormwater management berms must be cleared of vegetation 

and topsoil, that the cleared topsoil must be stockpiled at least 100m outside of any 

watercourse boundaries and later be spread over the disturbed areas for vegetation to re-

established. Two conditions are duplicated and requires that diversion outlets should be 

placed in such a way that the diverted flow enters the natural system at an acute angle to 

prevent the creation of turbulent flow. Stormwater should be prevented from entering the 

excavation by forming a berm or trench around the edges to lead water away. These berms 

must be compacted or tamped down sufficiently to prevent them from being washed away. 

Stormwater should also be prevented from entering pits. 

 

While there is an expectation that most conditions pertaining to stormwater segregation 

would be found in the WUL and GA, this is not the case. The WUL has a single condition that 

requires that dirty stormwater must be contained in a dirty water containment facility and 

must not be released into the water resource. The EMP for the general authorisation 

specifies that no direct discharge of polluted water to the environment is permitted, other 

than what is permitted in the WUL, that contaminated runoff water must be routed back to the 

CAE system, clean water must be diverted towards the local water course and clean and 
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dirty water segregation must be implemented as per the FAD 6 Water Use License and the 

FAD 6 design basis. 

 

The EMP for the WML however has many conditions starting with the segregation of clean 

and dirty water that should be implemented in line with the FAD 6 WUL and in line with the 

general authorisation as specified in Regulation 6 of GN R. 704. The clean stormwater 

should be diverted away from operational areas by cut-off channels and diversion berms and 

dirty water should be contained within the FAD 6 management system. FAD 6 is situated on 

a watershed. This means that most of the storm water falls onto FAD 6 and become 

contaminated. Clean water diversions have been designed for the RWD’s, penstocks and 

around FAD 6. Clean water diversions will be constructed in order to route the stormwater 

into the local water courses and requires regular inspection and maintenance. Stormwater 

diversion control measures must be designed, operated and maintained to not spill more 

than every 50 years. Contaminated water may not be discharged to the environment and 

should be contained, and contaminated runoff water must be routed back into the FAD 6 

structures to enable sedimentation and desilting. To minimise the impact of reduced flows 

within the downslope wetlands, the area excluded from the wetlands catchment by the dams 

and associated dirty water management area should be kept as small as possible. 

 

The conditions in the WML are duplicates of the ones specified in the EMP and requires that 

runoff water must be managed in terms of the requirements of the latest version of the FAD 6 

Water Use Licence or with such quality requirements as may from time to time be 

determined by the DWS. Should runoff water and leachate not comply with the specified 

quality requirements the dams shall be lined in accordance with the design approved by the 

DWS chief directorate: Engineering services dated 21 November 2014 and amended as 

approved by the Department of Water and Sanitation: Director General dated 12 April 2017, 

shall be treated to comply with the aforementioned standard prior to discharged and shall 

then be discharged into any convenient sewer if accepted by the authority in control of that 

sewer.   

 

The quality of stormwater runoff is very detailed in the general authorisation that requires the 

user to ensure that in-stream water quality is measured on a weekly basis during 

construction, including for emergency alterations or the rectification of reportable incidents, 

which measurement must be by taking samples, and by analyzing the samples for pH, 

EC/TDS, TSS/Turbidity, and/or Dissolved Oxygen (DO) both upstream and downstream from 

the works. The water user must ensure that in-stream flow, both upstream and downstream 

from the works, is measured on an ongoing basis by means of instruments and devices 
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certified by the South African Bureau of Standards (SABS), and that such measurement 

commences at least one week prior to the initiation of the works, including for emergency 

alterations or the rectification of reportable incidents. The EMP for the general authorisation 

has three conditions that requires the construction of a containment berm around the main 

material stockpile to prevent stormwater to come into contact with the ash, one condition that 

requires the attenuation of storm water runoff at strategic points to slow down the flow 

velocity in an attempt to prevent the build-up of high energy sections which then causes 

erosion and incision of the natural watercourse and a condition to ensure that the footprint of 

areas to be covered by any stormwater management berms will be cleared of vegetation and 

topsoil. This requires the stockpiling of topsoil that will later be spread over the disturbed 

areas for vegetation to establish. 

 

The WUL requires that stormwater leaving the FAD 6 facility must not be contaminated by 

any substances, whether such substances is a solid, liquid, vapour or gas or a combination 

thereof which is produced, used, stored, dumped or spilled on the premises. 

 

The EMP for the WML states that stormwater run-off from road surfaces should be directed 

to clean water canals that discharge to the environment in a controlled manner and that 

cover material should be established on FAD 6 so that natural vegetation can be established 

to provide a non-contaminating surface for runoff. 

 

It is clear from the various management plans, authorisations and licenses that storm water 

management is considered a high focus area and that the requirements for management and 

segregation of storm water take priority during all phases of the FAD 6 lifecycle. It is however 

not clear that specification of the same compliance point in various requirements would 

improve the protection of the environment. From the study result, it would appear that there 

is a lack of co-operative governance that leads to the duplication and over-regulation of 

various points related to storm water.  

 

4.3.12 Ground water protection 

Conditions pertaining to the protection of ground water are covered in sections related to 

monitoring and reporting, recharge as well as seepage and leachate management. The WUL 

puts a lot of emphasis on the protection of ground water with conditions starting with the 

development and implementation of a ground water management plan through all phases of 

the FAD 6. The license further specifies sampling points, frequency, testing, reporting and 

reference requirements. Groundwater quality must be monitored on a quarterly basis, 

samples must be taken at agreed monitoring points and should be tested by accredited 
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laboratories. Emergency action plan, remediation strategy and a risk assessment should be 

put in place to prevent groundwater quality degradation. The management and protection of 

ground water resources are well placed within the WUL. The EMP for general authorisation 

has a standalone condition around purchased rock having to be from registered and 

approved crushers and the EA simply requires that potential groundwater pollution must be 

prevented. The EMP for the WML, same as the WUL, requires that leachate collection and 

groundwater monitoring systems should be maintained and monitored. These conditions are 

a duplication of the WUL conditions addressing the same monitoring and maintenance 

requirements. The EMP also requires that FAD 6 must be operated to minimise seepage 

impacting the underlying groundwater system. Groundwater level and quality monitoring will 

continue to assess the effectiveness of existing management measures, and any need for 

further mitigation and management. The conditions in the EMP, EA and GA are the same as 

the conditions specified in the WUL. The study shows clear over-regulation in this regard. 

 
The WUL requires that any groundwater recharge into the FAD 6 should be managed and 

the water level be monitored and kept to a minimum level to avoid the release of poor-quality 

water into the surface resources and ensure surface streams do not act as secondary 

sources of contamination during operational, decommissioning and closure phases. This is a 

standalone condition that can only be found in the WUL. 

 



 

 
70 
 

 

Figure 4.12: Graph showing ground water protection requirements. 

 

Figure 4.12 above shows that seepage and leachate management is covered in only the 

EMPs and the WML. From the WML it is evident that the process of co-operative governance 

was followed. The WUL does not address seepage at all. The WUL was issued before the 

WML, so it is not clear why seepage was not addressed as part of the considerations for 

ground water management. The WML license refers to the use of a registered professional 

engineer for any development within the FAD 6 footprint and that all development must 

adhere to a class C containment barrier design as described in Regulation 636, National 

Norms and Standards for disposal of Waste to Landfill, dated 23 August 2013, including a 

lined leachate collection dam as approved by the Department of Water and Sanitation Chief 

Directorate: Engineering Services dated 26 November 2014 and amended as approved by 

the Department of Water and Sanitation: Director General dated 12 April 2017. The WML 

requires liner leak and failure detection monitoring on a daily basis and the reporting of an 

incident in the event that a leak or seepage is detected. The EMP for the license echoes 

these conditions but also addresses groundwater protection during decommissioning of the 

FAD 6 facility. The EMP for the GA specifies the inclusion of groundwater monitoring with 

surface water monitoring system to identify potential contamination sources, mitigation 
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measures and incident reporting in the event of leakages. The EMP also requires preparation 

of stockpile areas to minimise seepage by creating a low permeability lining through 

compaction of the clay layer once the topsoil is removed. This condition is not duplicated in 

any other authorisation or license.  

 

4.3.13 Water monitoring 

The water monitoring requirements and conditions address all surface and ground water 

monitoring requirements, both quality and volume, and can be seen in Figure 4.13 below. 

This section includes pre-construction water quality, downstream water volume and 

calibration, water balance and sampling frequencies. Considering the requirements specified 

in sections Surface water protection and Ground water protection above, over-regulation is 

already evident before the study as the monitoring requirements are addressed in all these 

sections. 

 

The EMP for the WML is focused on wetland impact and includes conditions that will 

minimise the impact of structures such as roads, pipeline and power lines, on the flow of 

water through a wetland. The EMP also encourage minimisation of the impact of reduced 

flows within the downslope wetlands and that the flows that are released back into the 

downslope wetlands from river diversions and clean water management infrastructure should 

aim to mimic natural flows within the systems and should not result in concentrated high 

velocity flows. The EMP requires avoidance of high velocity discharges from culverts and 

flows under regular return events should ideally not differ significantly from natural flows 

within the wetland. The intent is to design all structures to have a minimal impact on the 

natural flows within the wetlands. The EMP for the general authorisation also focus on the 

wetland flow protection but specifies the inclusion and implementation of adequate 

stormwater controls such as earth berms, bunds and/or channels, energy dissipaters such as 

gabions, introduce vegetation, etc. and limiting construction vehicles and personnel 

movement to project specific dedicated access roads to reduce water velocity. The EMP 

requires biomonitoring of downstream watercourse, to assess requirements to further reduce 

the impacts of the FAD 6 system on the environment. The two EMPs have some duplicated 

conditions, but predominantly deal with different aspects of wetland protection. 

 

The general authorisation has a different focus from the EMPS. It requires that the facility 

should not detrimentally affect other water users, property, health and safety of the general 

public, or the resource quality. These GA conditions are duplicated in the WUL as shown in 

the following paragraph. The GA also requires that all structures should be structurally 

stable, must not induce sedimentation, erosion, flooding, a detrimental change in the 
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quantity, velocity, pattern, timing, water level and assurance of flow in a watercourse, a 

detrimental change in the quality of water in the watercourse or in the stability or 

geomorphological structure of the watercourse and should not create nuisance condition, or 

health or safety hazards. The GA further requires good record keeping through photographs 

and videos and this should include up and down stream areas.  

 

Conditions in the WUL are very similar to the conditions specified in the EMPs and GA. 

These include ensuring downstream water users should not be impacted in terms of water 

quality and flow, that the activity does not negatively affect catchment yield and hydrology, 

that the FAD does not restrict river flow by reducing river width or obstructing river flow and 

that flow meters are maintained and calibrated to ensure reliable information.  

 

So, there is definite duplication in the conditions across the various licenses and 

management plans, but not in all instances.  

 

In terms of pre-construction water quality, the general authorisation requires that any existing 

hydraulic, hydrologic, geomorphic and ecological functions of the watercourse in the vicinity 

of the structure is maintained or improved upon, so it is important that good record keeping is 

done and this will include photographs and videos, and this should include up and down 

stream areas. The authorities may request the implementation of additional management 

measures or monitoring programmes that may be reasonably necessary to determine 

potential impacts on the water resource or management measures to address such impacts. 

The WUL requires the appointment of a competent person to evaluate the up and down 

stream water quality prior  to  commencement   of construction. 
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Figure 4.13: Water quality and volume monitoring requirements. 

 

Surface and ground water monitoring is very well covered in all EMPs and licences. The 

EMP for the general authorisation requires the regular review of both surface and ground 

water monitoring data in order to reduce the impacts of the facility on the environment. It 

requires an understanding of the contamination sources, preventive controls and mitigation 

requirements. 

 

The GA requires that the existing hydraulic, hydrologic, geomorphic and ecological functions 

of structures should be maintained and should be structurally stable, must not induce 

sedimentation, erosion, flooding, a detrimental change in the quantity, velocity, pattern, 

timing, water level and assurance of flow in a watercourse, a detrimental change in the 

quality of water in the watercourse or in the stability or geomorphological structure of the 

watercourse and should not create nuisance condition, or health or safety hazards. The GA 

further requires good record keeping through photographs and videos and this should 

include up and down stream areas. The Department may require the implementation of any 

additional management measures or monitoring programmes to determine potential impacts 

on the water resource or management measures to address such impacts. The quality of 

stormwater runoff is very detailed in the general authorisation that requires the user must to 

ensure that in-stream water quality is measured on a weekly basis during construction, 
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including for emergency alterations or the rectification of reportable incidents, which 

measurement must be by taking samples, and by analysing the samples for pH, EC/TDS, 

TSS/Turbidity, and/or Dissolved Oxygen ("DO ") both upstream and downstream from the 

works. The water user must ensure that in-stream flow, both upstream and downstream from 

the works, is measured on an ongoing basis by means of instruments and devices certified 

by the South African Bureau of Standards (SABS), and that such measurement commences 

at least one week prior to the initiation of the works, including for emergency alterations or 

the rectification of reportable incidents. 

 
 
The WUL only has one condition that requires continuous environmental monitoring and an 

audit plan/programme that must be submitted to Provincial Head for approval. This in itself 

suggests duplication as a monitoring and audit plan will duplicate the conditions and 

requirements specified in the various licenses and authorisation.  

 

The EMP for the WML puts a lot of emphasis on the identification, prevention and mitigation 

of contamination to the water sources. FAD 6 is therefore aligned with the facility’s surface 

water monitoring systems. All the conditions in the EMP for GA is repeated in this EMP 

including the requirement to review the surface and groundwater monitoring data collected 

for the operation of FAD 6. Leachate collection and groundwater monitoring must be 

maintained and monitored on an ongoing basis. 

 

The WML conditions pertaining to surface and ground water monitoring are also duplicated 

including the requirements to make use of accredited laboratories for testing, maintaining the 

existing borehole network and using it to sample deep and shallow aquifers, lockable caps 

for boreholes, surface and ground water monitoring to be done in line with the requirements 

set out in the WUL and a requirement to conduct monthly sampling if the trends reveal a 

decrease in water quality. 

 

4.3.14 Soil, Fauna and Flora protection 

According to the study results, erosion prevention is a very high priority in the EMP for the 

general authorisation with 29 conditions dedicated to ensuring this aspect is addressed 

effectively. The water uses and waste management licenses both only have one condition for 

the prevention of erosion, and these are basically the same, requiring the facility owner to 

prevent erosion of the structure and the side slopes - efficient. The general authorisation 

however, while duplicating the intent or the WUL and WML, elaborates further around the 

implementation of erosion control measures around structures, slopes, drainage lines and 
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the stability of these structures, while making sure that they do not induce sedimentation, 

erosion, flooding, cause changes in the quality, quantity, velocity, pattern, timing, stability or 

geomorphological structure, water level and assurance of flow in a watercourse and that they 

do not create nuisance condition, or health or safety hazards. The environmental 

authorisation addresses the requirements to prevent erosion during and after construction 

and also requires backfill of any trenches that were dug during construction. 

 

The 29 conditions of the EMP for the general authorisation goes into a lot of detail describing 

the specific measures for reducing erosion, including the installation of earth berms, bunds, 

channels, drains, energy dissipaters such as gabions, vegetation, limiting construction 

vehicles and personnel movement, design of outlets to natural system, sedimentation 

control, scour protection measures to minimize impacts on riparian zones, scouring slopes, 

stabilisation of topsoil stockpiles, silt fencing around stockpile storage areas, dewatering of 

excavations, parallel contour ploughing after soils and ameliorants have been placed and 

continuous monitoring of the whole site for evidence of erosion, especially after heavy rainfall 

events. The six conditions in the EMP for the WML infers same as the licenses and the EMP 

for the GA, but also adds conditions such as vegetation clearance and rehabilitation of 

temporary access roads to reduce the risk of erosion and any negative impacts on fauna and 

flora.  

 

The protection of fauna is highlighted throughout the authorisations and management plans. 

Starting at the authorisation, the most important conditions are to ensure that no faunal 

species are disturbed, trapped, hunted or killed during the construction phase and that 

conservation orientated clauses are built into contracts for construction personnel, complete 

with penalty clauses for non-compliance. The GA echoes these sentiments, but also extends 

the responsibility to the water user who must ensure that measures are implemented to 

prevent detrimental changes to the breeding, nesting or feeding patterns of aquatic biota, 

including migratory species, allow for the free up and downstream movement of aquatic 

biota, including migratory species and to prevent a decline in the composition and diversity of 

the indigenous and endemic aquatic biota. 

 

The environmental management plans address all the same conditions as stipulated in the 

authorisations, but adds further considerations such as the use, and strict control, of 

herbicides, the moving and reestablishing of endangered faunal species, lighting 

considerations and a requirement to follow a consultation process in the event that any red 

data animal species are found during the construction phase. The EMP for the general 

authorisation also requires the implementation of strict speed limit, installation of speed 
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bumps to slow vehicles down, awareness training around environmental responsibility and 

migration allowances for small faunal species. 

 

 

Figure 4.14: Graph depicting the protection of Soil, Fauna and Flora categories. 

 

Indigenous vegetation and the eradication of alien invasive species are discussed at length 

in the EMPs. The general authorisation however requires the user to minimize the impact 

footprint around the works by establishing clear demarcation so that no vegetation is cleared 

or damaged beyond this demarcation, and that equipment and machinery is only operated 

within the delineated impact footprint. The WUL requires the eradication and control of alien 

invasive species and the WML does not specify any requirement for the control of vegetation 

or the protection of flora in the area. 

 

The EMP for the general authorisation has 23 conditions related to indigenous vegetation 

and the eradication of alien invasive species – see Figure 4.14 above. There is a lot of repeat 

conditions within the EMP. Apart from the limitation of on-site vehicles, re-vegetation of 

exposed areas, seven vegetation clearance and disposal requirements and the reduction in 

sediment generated from construction activities, the water user is required to develop a 

sensitivity map for the study area to give consideration to the increased ecological 
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importance of the development area throughout the lifecycle of the development. Pesticide 

and herbicide use are prohibited within 100m of any wetland or water resource. Awareness 

training is required for all contractors. There must be migratory connectivity between 

sensitive areas. The EMP has seven conditions that requires the implementation of 

temporary storm water management berms to protect topsoil stockpiles. The EMP requires 

that trenches for electric cables must have a minimal impact on the area and that natural 

vegetation should not be disturbed. The EMP for the WML has a more specific focus on the 

rehabilitation and re-vegetation of the impacted FAD 6 area for soil stabilisation. This 

includes the development of suitable indigenous vegetation on the roadside verges and 

drainage courses, the development of indigenous vegetation in open ground areas, 

relocation of protected species, contractor awareness training and access control to the area. 

 

Most conditions related to soil quality could be found in the EMP for the general 

authorisation. These conditions cover a large range, but all to protect the soil. Conditions 

include the use of rocks from registered crushers, stabilisation of cleared areas, limiting of 

site vehicles, sediment reduction, use of clay for low permeability liner where topsoil is 

stored, all topsoil storage requirements, stormwater management berms, limiting the 

excavations for electrical cables, minimal disturbance of vegetation and where soil becomes 

degraded, improve soil fertility through addition of ameliorants to create a sufficient growth 

medium for rehabilitation. Many of these conditions are duplicated within the various section 

of the EMP and may therefore appear several times. Only one condition appears in the WUL, 

but it is repeated twice. This requires that soils that have become compacted through the 

activities of the development must be loosened to an appropriate depth to allow seed 

germination. The EMP for the WML requires that a risk assessment be done for all potential 

contamination to soil and that such risks should be mitigated. The EMP also requires that 

topsoil should be stockpiled for rehabilitation purposes. 

 

This section, dealing with the protection of soil, fauna and flora shows a lot of duplication. It is 

again clear that, although the various authorities have clear indication and a propensity to 

protect the environment, there is a clear lack of co-operative governance. If this strategy was 

followed, there would not be so much (or any) duplication. 

 

4.3.15 Wetland and Biota protection 

Wetland and biota protection include consideration for biomonitoring, geohydrology, vibration 

and also the impact of bridges and road crossings.  
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Biomonitoring requirements in the EMP for the general authorisation requires biannual 

biomonitoring and review to assess the impact of the FAD 6 facility on the environment. The 

WUL specifies the requirement for biomonitoring but does not specify the frequency of the 

monitoring. The GA in itself requires that structures should be stable, should not induce 

sedimentation, erosion or flooding, should not case a detrimental change in the water quality, 

quantity, velocity, pattern, timing, water level, the stability or geomorphological structure of 

the watercourse, assurance of flow in a watercourse and does not create nuisance condition, 

or health or safety hazards. Biomonitoring requirements in the EMP for the WML are like the 

other requirements but also specifies the review of the biomonitoring programme and the 

results of the biomonitoring, fencing and demarcation of sensitive areas, access control and 

the establishment of a buffer zone between the FAD 6 system and watercourses to protect 

the aquatic ecosystems within these sensitive areas.  

 

Bridge piers and culverts should be cleared of debris at the start of the rainy season 

(September every year) and during the middle of the rainy season (January). These should 

be inspected and maintained on a regular basis. The WUL requires that bridges and road 

crossings must make provision for ecological connectivity and fish and other aquatic species 

requirements as determined by river ecologist or wetland expert. The GA requires that all 

material excavated from the bed or banks of the watercourse must be stored at a clearly 

demarcated location until the works have been completed. 

 

Geohydrology considerations are noted in the GA, the EMP for the WML and the waste 

management license. While the specific details for geohydrology varies in these documents, 

they all have a clear expectation that these studies are required. The WML requires the 

implementation and monitoring of a borehole network for groundwater, a numerical ground 

water modelling and geophysical study and that the boreholes should be equipped with 

lockable caps. The EMP for the WUL requires that a full geological, geotechnical and stability 

investigation is required before development expansion takes place and that this 

investigation should include considerations for undermining of areas. This is the same 

requirement as specified in the general authorisation. 

 

Vibration is only addressed in the WUL and requires that reasonable steps should be taken 

to minimise noise and mechanical vibrations in the vicinity of the river. 
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Figure 4.15: Graph showing the conditions pertaining to Wetland and Biota conditions. 

 

As can be seen from Figure 4.15 above, most conditions in the section related to wetland 

and biota comes from the EMPs. The EMP for the added infrastructure that is authorised as 

part of the general authorisation as well as the EMP developed in support of the WML both 

places great emphasis on ensuring that all stakeholders are aware of the safekeeping of the 

wetland and that it requires protection through barriers to prevent any movement through this 

sensitive area and at river crossings. To aid this, wetland areas must be demarcated and 

barricaded as far as possible. Fencing, barricades, cables and pipelines should be designed 

to have a minimal impact on water flow through the wetland. Stockpiles must be located 

away from sensitive hydrological features such as dams, wetlands, watercourses, ponds, 

pans, channels, etc. These conditions are also evident in the WUL, as indicated above, and 

are therefore duplicated. The EMP conditions are therefore the same in both EMPs. The 

general authorisation differs in that it requires the implementation of preventive measures to 

prevent the transfer of non-indigenous biota to a site. These measures must be implemented 

at both existing and new structures or activities in order to prevent detrimental changes to the 

breeding, nesting, feeding patterns, movement and decline of the indigenous and endemic 

aquatic biota, including migratory species. The WUL addresses the same aspects but has 

additional conditions such as the movement of faunal species in wetland areas and the 

investigation and monitoring of springs and wetlands to ensure their continued functioning. 
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The results further showed a stand-alone condition of the WUL is the requirement to present 

ecological state, importance and sensitivity as well as Recommended Ecological Class 

(REC) of the Waterval River, so as to evaluate impacted tributaries and wetlands and this 

must not be lowered. Wetland specialist and river ecologist must determine what discharges 

must be made back to the natural system (tributaries, wetlands and Waterval River) and 

where the discharge points must be and must assist with the design of these points in 

conjunction with river ecologist or wetland specialist.  

 

From the study it appears that there is over-regulation regarding the infrastructure 

requirements for the protection of wetland and biota, but the design requirements for 

discharge is well placed for the protection of the environment and prevention of 

environmental degradation. 

4.3.16 Rehabilitation 

The distribution of conditions associated with rehabilitation of ecological systems, indigenous 

vegetation, riparian habitat and wetland and biota are shown in Figure 4.16 below. 

 

Figure 4.16: Conditions pertaining to rehabilitation of the FAD 6 facility. 

 

Rehabilitation of ecological systems has only four conditions as the five conditions in the 

EMP are all exactly the same and the condition in the WUL has two requirements. It is not 
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clear why the four conditions are duplicated, but it was probably just a clerical error. The 

EMP requires that areas disturbed by linear construction activities shall be rehabilitated on 

completion of construction of each area. The WUL requires the impacted tributaries up to the 

confluence of the Waterval River must be rehabilitated into an ecological system and it must 

be ensured that future mining or disturbance will not further take place around the disturbed 

watercourses. The EMP for the WML requires that topsoil must be stripped from the FAD 6 

footprint and stockpiled for further use in rehabilitation. 

 

The study showed that the rehabilitation of indigenous vegetation makes up the biggest 

requirement set. The conditions in the EMP for the general authorisation requires that stored 

topsoil, subsoil, material and clay stockpiles should be rehabilitated and revegetated, and all 

areas disturbed by linear construction shall be rehabilitated. The rehabilitation will only be 

considered completed when the agreed standard of land use is obtained. Infrastructure and 

footprint rehabilitation of decommissioned infrastructure can take place post-closure. 

Conditions specified in the EMP for the WML and in the WUL are similar to those included in 

this EMP and are therefore considered duplicated.    

 

The water user must ensure that all material excavated from the bed or banks of the 

watercourse are stored at a clearly demarcated location until the works have been 

completed, upon which the excavated material must be backfilled to the locations from where 

it was taken – this is a cornerstone of riparian rehabilitation as stated in the general 

authorisation. The WUL requires for the restoration and upgrade of the riparian habitat 

integrity to sustain a bio-diverse riparian ecosystem and requires annual assessment of the 

rehabilitation to ensure sustainability. This is reflected in the EMP for the WML, but no 

timeline is specified for the annual assessment, so it is assumed that this will form part of the 

rehabilitation plan. It is not clear why the rehabilitation goes into so much detail when and 

approved rehabilitation plan will be required at the closure of the facility. This could be to 

guide the water user to prepare for rehabilitation by also preventing damage or impact on the 

environment in the first instance.  

 

Visual rehabilitation is about returning the area to reflect the pre-construction habitat, and this 

will include the removal of all infrastructure and profiling the landscape in accordance with 

pre-determined requirements. The conditions in both EMPs are very similar in their intent, but 

the EMP for the GA breaks the conditions down in more detail.  

 

Wetland rehabilitation will follow the completion of construction activities a clean-up and 

rehabilitation program should be implemented for all wetlands located adjacent to the 
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construction servitudes, for a minimum of 200m upstream and downstream thereof. Some of 

the locally available resources, such as rocks for the construction of the gabion, may be used 

in the implementation of wetland rehabilitation activities. Backfilling should be done with 

material excavated from the construction area prior to construction. Rehabilitation of the biota 

would include making allowance for the migration of aquatic species, including migratory 

species. These conditions are all repeated in the EMP for the WML.   

 

The results show various overlaps in the conditions for the various authorisations, 

management plans and licences applicable to the FAD 6 facility.  

 

4.4 Interviews 

Semi-structured interviews were conducted in order to gauge the general understanding of 

the consideration for meeting the requirements set out in legislation that allows for co-

operative governance and dispensation, the methods used in order to implement such 

options from regulations, as well as the communication strategies between departments to 

ensure efficiency of issuing licenses and authorizations. Five interview questions were asked 

and discussed. The five interview questions can be viewed in Appendix 1.  

 

The interviewees were asked to complete a consent form as part of the interview process. 

This consent form was approved by the Cape Peninsula University of Technology Faculty 

Research Ethics Committee of the Faculty of Applied Sciences in June 2020 – see Appendix 

3. The consent form gives an outline of the study, advises the interviewee that the interview 

will take approximately one hour and gives assurance around anticipated risks associated 

with the interviewee participation – in this instance no risks are anticipated. The interviewee 

is advised of their right to stop or withdraw from the interview at any time. 

 

The consent form (see Appendix 2) was designed to make sure that the interviewee 

understands the reason for their participation and to prove that they agreed to the conditions 

of participating in the interview. The following conditions were listed in the consent form: 

 This interview will be recorded, and a transcript will be produced; 

 You will be sent the transcript and given the opportunity to correct any factual errors; 

 The transcript of the interview will be analysed by Broni van der Meer (student number 

218086326) for inclusion in this dissertation; 

 The interview transcript will be limited to Broni van der Meer, her supervisor and 

academic colleagues with whom she might collaborate as part of the research process; 
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 Interview content, summaries and quotations used as part of the academic publication 

will be anonymous in order to protect the identity of the interviewee;  

 The recording of the interview will be deleted after the transcript has been reviewed / 

verified by the interviewee; 

 None of these conditions will be varied without the prior approval of the interviewee. 

 

The interviewee was further advised that all or part of the content / information gathered from 

the interview may be published in academic papers, on the CPUT website and in other 

media required, such as written or spoken presentations or during feedback sessions. The 

consent form also gives the contact details for the student and the CPUT research supervisor 

if they need to be contacted. 

 

According to the research design, interviews were planned with the various Sasol specialist 

engaging with the regulatory bodies for authorization and licencing of the FAD6 facility, the 

consultants used throughout the processes and the regulatory case officers at the various 

issuing authorities. Sixteen individuals were approached for consent to being interviewed, ten 

conceded but only eight participated. Structured interviews were conducted with individuals 

as followed: 

 Three specialists from Sasol were interviewed. These specialists work with the water and 

waste aspects for the overall facility.  

 One person was interviewed from the Mpumalanga Department of Agriculture, Rural 

Development, Land and Environmental Affairs (DARDLEA) licensing department.  

 Three individuals were invited to participate from the Department of Water and Sanitation 

(DWS), two agreed, but only one participated. 

 Three individuals were invited to participate from the Department of Environment, 

Forestry and Fisheries (DEFF), Waste Department, but after various attempts to reach 

them via e-mail and their contact telephone numbers, no one responded for interviews. 

 Two individuals from the Sasol Group Technology department were approached to 

participate, but they declined to be interviewed.  

 Four consultants were invited to participate in the interview process, and while all four 

agreed to the interview, only three participated. 

 

Five questions were asked during the semi-structured interviews. As the persons selected for 

the interviews work with licensing as part of their various employment, the questions were all 

designed to test perception and not book knowledge of the individuals. These five questions 

are listed and discussed below. 

 



 

 
84 
 

4.4.1 Interview Question 1  

Which governing departments are engaged with, or consulted, during the evaluation of 

applications for licences and authorizations? 

 

This question relates to the various interviewee’s understanding of the processes followed 

during licensing and authorisation and to establish the involvement of the various 

stakeholders that are required to participate as prescribed by the co-operative governance 

specified in legislation. The answers for question 1 depended on the type of application as 

the process of applying for an authorisation is different to the process for a water use licence, 

a waste management licence or a general authorisation. All the interviewees understood 

exactly where each application should be lodged and to whom.  

 

The Sasol specialists indicated that they would be involved in all the application processes, 

but that consultants would be used for larger projects that require authorisation, management 

plans and licenses, such as FAD 6. There appeared to be consensus on the processes to 

follow for applications and all parties that were interviewed had a common understanding of 

what is required in terms of the process, to whom the application must be addressed and 

what level of co-operative governance takes place during the application process. 

 

All waste license applications are directed at the national DEFF Hazardous Waste 

Management and Licensing Department. This department consults with the DWS for inputs 

into the license and the DWS requirements are then included as part of the WML. This 

process does not involve inputs from the Sasol specialists. In the case of landfills, 

specifically, as stated by the consultants, an integrated process is undertaken between the 

relevant provincial authority and the DWS engineering department. DWS will specify the 

water use authorization requirements and technical document requirements. The consultants 

predominantly get involved with DWS engineering and review panels for technical 

discussions around the design of landfill facilities for waste management and water use 

license applications.  They also liaise with the Instream water use / wetland specialists that 

deals with section 21 (c) and (i) applications as well as the geohydrology department at DWS 

head office. When an application requires both an environmental authorisation in terms of 

NEMA and a WML in terms of NEMWA an integrated approach is followed, and one 

application suffices which combines both processes. A specific application form is submitted 

for the integrated process.  

 

The main function of MDARDLEA is the review and approval of authorisation applications in 

line with the EIA regulations and in line with the EMPr that is submitted as part of the 
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application package. Once the work quality is reviewed and approval is granted, an 

environmental authorisation (EA) is signed off by the Director at head office. One of the 

Sasol specialist interviewees indicated some involvement with the EIA and BA processes 

during projects, where there has been involvement with MDARDLEA, but only dealing with 

the licensing officer.  

 

WULs are typically directed at the DWS regional office (Catchment Management Agency 

(CMA) office or Water Management Area (WMA) office) and they will in turn schedule 

engagements with their in-house specialists depending on the requirements of the 

application (i.e. meetings with DWS specialist related to section 21 (c)and(i) water uses, 

wetland assessments or civil engineering specialist if it involves dams, lining requirements, 

etc.).  

 

The Department of Water and Sanitation (DWS), through the National Water Act (No. 36 of 

1998) and Regulation 267, require applicants to undertake public participation prior to/when 

applying for a Water Use Authorisation (WUA). This public participation should include 

engagement with other relevant governing departments. Included into this process, the DWS 

may request an applicant to engage with a specific government department or organisation 

(e.g. Council for Geoscience) depending on the nature of the WUA application. The DWS 

may also engage with the Department of Mineral Resources and Energy (DMRE), 

Department of Environment, Forestry and Fisheries (DEFF), Department of Agriculture, Land 

Reform and Rural Development, Local Municipality, Council for Geoscience etc., where 

required, depending on the nature of the WUA application (e.g. mine closure application). 

 

These are the main governing departments associated with the environmental authorisations 

associated with the Fine Ash Dams (FADs) and there are several others which will be 

engaged with on an ad-hoc basis: 

 The Department of Environment, Forestry and Fisheries (DEFF) – Waste Management 

Licence (WML) Applications associated with non-hazardous and hazardous wastes; 

 Mpumalanga Department of Agriculture, Rural Development, Land and Environmental 

Affairs (MDARDLEA) – Environmental Authorisations including Amendments and WMLs 

associated with general wastes; 

 The Department of Water and Sanitation (DWS) – Water Use Authorisations (WUA) and 

Amendments thereof; 

 The South African Heritage Resources Agency (SAHRA) with regards to archaeological 

authorisations/permits; 

 The Department of Mineral Resources (DMR).   
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From interview question 1 it was clear that all stakeholders had a basic understanding of the 

processes to follow for application of authorisations and licenses. 

 

4.4.2 Interview Question 2  

What allowances, if any, are made for dispensation when reviewing applications for licenses 

and authorizations? 

 

This question tests to the various interviewee’s understanding of dispensation options that 

are allowed for in legislation as well when these are applicable. Almost all interviewees 

asked for clarification on the question as dispensation is not a common occurrence. 

 

The Sasol water specialist interviewees indicated that no dispensation request was lodged 

for the FAD 6 facility. Sasol did however engage the services of a consultant to lodge a 

retrospective application for dispensation with the requirement for a licence for water use for 

the previously unauthorised FAD 5 and previously “existing lawful water use” for FAD 4 in 

line with section 22 of the Water Act. Both facilities were already authorized under a WML 

with applicable water resource monitoring requirements. The consultant chosen to assist had 

previous, successful, experience with dispensation applications and indicated that Sasol had 

a strong case. The application was however denied out of hand by the DWS and it was 

requested that these water uses be included as part of the new integrated WULA for the site. 

The interviewees indicated that there is uncertainty on whether the dispensation request 

should be driven from the applicant or from the regulator. This uncertainty might be the 

reason why dispensation is applied so rarely to authorizations for projects. The interviewees 

further indicated that the DWS regional office has previously indicated that their 

understanding of dispensing relates to the inputs they give to DEFF during WML applications 

(i.e. the considerations that must be given to water protection condition as part of the WML). 

This does not align with the consultant and specialist views as they understand dispensation 

to mean that the water protection conditions listed in the WML are adequate and therefore no 

WUL is required. From a practical application, this would therefore require a formal letter 

from DWS to confirm this, but no one from the department was sure whether such 

communication should be issued at regional, provincial or national level and no one wanted 

to take the responsibility, so the application would be denied – i.e. no clarity regarding the 

process for dispensation. The interviewees indicated that various consultants that work with 

landfill applications have managed to get dispensation if a WML was in place and if this 

license sufficiently covered the protection of water sources. This is however not the case for 
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the Sasol landfill site in Secunda that has both a WUL and WML. The interviewees had not 

seen this first hand, but various consultants confirmed that this is the case. They may not 

specifically refer to it as dispensation but has a different description for this process. 

 

The Sasol waste management team makes use of a list of waste management activities to 

guide them in terms of license application. There are thresholds for waste to evaluate 

whether a waste license application would require a full EIA or a BA in support of the 

application. These thresholds are typically set for treatment, recycling or disposal. General 

landfill would, for example require a BA, but for disposal sites that handle hazardous waste, a 

full EIA will be required. The waste specialist also mentioned that dispensation may be 

granted to do BA instead of EIA in instances where a hazardous waste facility applies for 

amendment, variation or for additional infrastructure and powerlines or activities. A typical 

example would be the extension of the Sasol MTV facility that formed an extension of the 

black products facility at the outside ash facility in Secunda. Extensive studies had been 

conducted in the past and therefore the MTV facility only required BA. 

 

The consultants were very outspoken about the implementation of dispensation and had 

differing views and experiences. Although maybe not a true dispensation, Sasol has been 

advised by the DWS that different water uses cannot be issued for the same footprint area 

i.e. if there is a water use authorisation for the Fine Ash Dam (Section 21 (g), (c) and (i)), and 

other infrastructure are planned to be located within the same footprint, as long as it does not 

constitute a different type of Section 21 water use, it will not require another WUL. This does 

not however exempt them from applying for a WML or NEMA environmental authorisation 

should any listed activities be triggered i.e. Cement-Ash mixing plant triggers the need for a 

WML but as it is located within the FAD 6 footprint area and will most probably be located 

within 500 m from a wetland there is no need for an additional Section 21 (c) and (i) water 

use.   

 

A notice indicating the exclusion of certain waste streams or portions of waste streams from 

the definition of waste for beneficial use was published during February 2020, (General 

Notice 85 of 3 February 2020) and the list outlined in the schedule included coarse and fine 

ash from the SSIC. Where existing WMLs exists, there is an opportunity to request the 

surrender thereof.   

 

Further, where a WML has been issued for an activity which are located within an area for 

which another WML has been issued, there may be an opportunity that a WML for the 

decommissioning thereof may not be required. This could be applicable if closure of the 
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infrastructure can form part of the rehabilitation of the overall footprint area. An example 

thereof is the decommissioning of a cement-ash mixing plant located within the FAD footprint 

area.   

 

In terms of GNR 519 of the National Water Act activities are listed that are generally 

authorised which do not need Section 21 (c) and (i) water use authorisations.   

 

In one consultants experience, although they had never seen that an applicant did not need 

to obtain a WUA when a WML had been issued, they observed that the Department of 

Environmental Affairs and the DWS will not issue an authorisation before receiving comment 

from the other Competent authority. 

 

One of the consultants interviewed indicated that they predominantly work with landfill (WML) 

applications and that this process requires the application to be lodged with DEFF and they 

will consult with national engineering department of DWS for a ROD. The conditions for the 

ROD are included in the WML and therefore there is no requirement to apply for a WUL 

specifically. The interviewee had an interesting experience where the DWS licensing office, 

that formed part of a public participation process for a landfill facility, gave inputs to suggest 

that a WUL should be applied for separately to the WML. The licensing official was not aware 

that the DWS national engineering department had already been consulted and given inputs 

for corrections to the designs with the aim of issuing a positive ROD for inclusion as part of 

the WML. The impression was that the DWS licensing officers had an inaccurate 

interpretation of the flow of WML applications for landfills. The licensing officials receive 

limited opportunities to specialize in specific fields and it seems generally that they don’t 

have sufficient business understanding for specific sectors. 

 

An interviewed consultant, that worked in this area pre-NEMWA, indicated that when permits 

were issued for waste management facilities prior to the promulgation of the NEMWA , the 

application for the permit was issued without consulting with water and sanitation. While 

NEMWA make allowances for exclusion of certain wastes from the definition of waste, it does 

not make allowance for dispensation or exemption and therefore DEFF does not grant such. 

DWS does however dispense the application for WUL if they have issued a positive ROD for 

a WML. 

 

Dispensation is not commonly granted. Due to the various regulations gazetted under each 

legislation, the approvals are as per listing notices or water uses even if the activity to be 

authorised are the same. Therefore, approvals are granted per piece of legislation. Between 
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the DEA and the DMRE they can however agree on whom must be the lead authority on 

NEMA listed activities for activities not purely mining related i.e. accommodation facilities, 

powerlines etc. and then issue a letter confirming whom will be the lead authority in this 

regard. 

 

In practice, although the National Water Act, (36/1998) allows in Section 22(3) for the 

responsible authority to dispense with the requirement of a licence if it is satisfied that the 

purpose of the Act will be met by the grant of a licence, even if you do request dispensation, 

it is not considered. When a waste licence is issued, the conditions are very similar to those 

that the Department of Water Affairs has allowed for in the Water Use Licence i.e. site 

security; access control; commitments of the EMPr; designation of a waste management 

control officer; emergency preparedness plan; permissible waste; supervision (registered 

professional engineer based on approved civil design drawings); GN704 requirements 

(freeboard and clean run-off); monitoring; record keeping and reporting; auditing (internal and 

external), etc. DWS will only consider dispensation for stand-alone facilities such as landfill 

sites and salvage yards. For more complicated facilities such as activities undertaken by 

mines or where there are a variety of activities, a WUL helps to cover incidents and identify 

sources of pollution more accurately in an integrated water management approach which 

does not come strongly through in other legislation. One consultant’s discussions with DWS 

relating the requirements for issuing dispensation resulted in the following response: 

 The focus must be on the spirit and the letter of the law; 

 The DWS will need to determine whether the existing license can cover the facility for 

which a dispensation application is requested and meet the requirements of a new 

license in terms of monitoring and remediation; 

 The current monitoring results and reports will need to be studied to assess performance; 

 Dispensation is not automatically granted even if there is a ROD from the Department. 

The fact that there is also a Waste License does not mean that there will be dispensation 

of the need for a Water Use License; 

 The Department is uncertain around who the decision-making body is. It is thought that 

the DWS Regional Office would be the decision maker as the Water Use Licenses come 

to the Regional Office. 

A dispensation request, along with the existing license and associated monitoring, may be 

submitted to DWS Regional Office but the process is now more complicated as a result of 

the E-WULAA system which dictates that applications must be submitted only using the 

electronic application system and it does not allow for a dispensation application. DWS 

Regional Office also confirmed that when they dispense the need for a WUL they dispense to 

DEA. The DWS should have been consulted during the DEA approval process so that the 
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DWS could have dispensed to DEA. DWS Head Office does not support this view as their 

view is that the ROD does not dispense the need for a WUL. All and all, the effort to get a 

dispensation seems to be more than the effort just to obtain the water use licence. 

 

It is the understanding of MDARDLEA that NEMA is the main legislation that informs the 

processes for all applications. An EA is a prerequisite to the issuing of any licenses (WMLs, 

AELs, WULs, etc.). The process for issuing of EAs and licenses is specified in the EIA 

regulations. All projects start with a basic assessment (BA) or a full EIA and is then followed 

by license applications. From a legal perspective the NEMA does not assert responsibility of 

other departments in terms of their functions, but the protocol is to allow NEMA to unfold first, 

as the specialist information required for their processes is the same as the information 

required for the EIA review and approval. Some examples of this: 

 The clearing of land is not covered in the Waste Act, but it is covered in the EIA 

regulations, therefore an authorisation will have conditions pertaining to clearing, but the 

WML will not. The interviewee indicated that this is why most departments will not finalise 

licenses unless an authorisation has been issued first.  

 The NEM:AQA requires the issue of EA prior to the issue of an AEL – i.e. it is a 

prerequisite. 

 The activities that will require a WUL, would also require an EIA application, so it makes 

sense for the EIA to set the pace. 

 

The applications (EIA, WUL, WML, AEL, etc.) may run in parallel, but licenses, where NEMA 

is applicable, will not be issued if an authorisation has not been granted first. While legally no 

process would depend on the other, this co-operative governance creates synergy and 

alignment. 

 

The DWS endeavours to implement the National Water Act (No 36 of 1998) and all 

associated Regulations consistently across the board. However, the DWS also supports 

data-driven decision making, so it is possible for applicants to approach the DWS, to formally 

request dispensations or exemptions in writing, as long as the necessary and required 

motivation and supporting documentation / studies / data results are included into the request 

(e.g. GN704 exemption for undermining of a watercourse or wetland). The DWS, through the 

relevant Water User Authorisation Assessment Advisory Committee (WUAAAC), will then 

consider the applicant’s motivation and supporting documentation / studies / data results. 

The DWS may also consult with other government departments in this decision-making 

process where necessary. The DWS will then decide regarding the applicant’s dispensation 

or exemption request. These decisions are taken on a case-by-case basis depending on 
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validity of the supporting documentation / studies / data results submitted in support of the 

dispensation or exemption request. The DWS and DEFF also work together in terms of 

dispensation of licences relating to waste dumps and landfills. 

 

From the answers given to question 2 it can be deducted that each authority wants to ensure 

that they cover all aspects of the Acts applicable to their area of responsibility. Although the 

NEMA consults with DWS, the DWS does not consult with, or needs to consult with the 

NEMA, resulting in limited co-operative governance. It also appears as if though there isn’t 

clarity regarding the consultation with the DWS licensing department around their 

involvement during WML applications. 

  

4.4.3 Interview Question 3  

How are dispensation options, if available, implemented? 

 

From the answers received for question 2, it becomes clear that dispensation is not common. 

Not only were the interviewees uncertain about the availability of the option, albeit only as 

listed in section 22 of the Water Act, but only one example of successful dispensation 

application was available for this, and this not for Sasol or the FADs. An interesting 

observation was however raised around other types of dispensation that may not be 

specifically written into law but has been left open to interpretation and deduction. One of the 

specialists sited that dispensation is basically only in the form of assessment requirements 

and that if the extensive study material for a facility is shared up front that this is definitely 

possible. A further important consideration is the relationship with the licensing officer. If a 

licensing officer is familiar with the site, and a good relationship exists, this is very possible. A 

trust relationship is built over time. 

 

The Sasol water specialists indicated that dispensation is allowed for in the Water Act and 

may therefore be granted if there are already sufficient conditions in the WML that covers the 

protection of water resources. Dispensation will however not be considered if it involves 

section 21 (c)and(i) water uses, for which no provision is typically included in a WML. 

Dispensation applications will be assessed by the DWS, but it is unclear whether there are 

any inter departmental processes in place to identify opportunities for dispensation as part of 

projects where both waste and water related aspects have been identified. It is not clear how 

this is done as no one from DWS seems to have the same understanding of the dispensation 

allowance. During a previous DWS site visit, one interviewee remembers one of the waste 

management specialists from the DWS head office enquiring about why Sasol is applying for 
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a WUL when the WML is in place and covers all the requirement. When they wanted to 

follow up about this later, this specialist had retired. There seems to be inconsistencies 

regarding the interpretation of this requirement within the DWS. This would probably require 

a policy intervention to ensure that people within different departments interpret the law the 

same. DWS insisted on a license application and therefore the interviewee indicated that 

they did not pursue it to avoid potential disagreement with the authority that insisted on the 

application. 

 

The consultants indicated that engineering approvals are typically given by the DWS, as they 

have the capacity within the provincial office to evaluate technical applications. The DEFF 

typically does not have the infrastructure to evaluate technical applications to the same 

extent and therefore involves the DWS for this function. Once a positive ROD is issued from 

DWS, this inclusion of conditions pertaining to water use, geohydrology and engineering 

design serves as dispensation. The DWS does not have a need to consult with DEFF for 

dispensation as the fields of expertise are unrelated. 

 

One interviewee indicated that dispensation is not considered as each Department is 

protecting their domain and want to control the application process. Due to the impacts on 

surface and groundwater, the DWS will never let the control slip from their licencing process 

to another process and the National Water Act caters for incident of pollution. If it is to be 

considered, then the DWS must issue a letter to the DEA providing them the authority to 

approve on the DWS behalf. None of the consulting interviewees had direct involvement with 

any specific application for dispensation, but one of them indicated that they always get 

“dispensation” when applying for landfill WMLs as there are typically no WULs issued for 

these. The typical landfill site will “dispense” with a WUL, but only if the DWS national 

engineering department has issued a positive ROD and those conditions will then be 

included in the WML. 

 

The interviewee from DEFF highlighted the application of a logical approach to getting 

authorisation and licenses in place for any project. From a developer’s perspective, there 

would be cost implications if they did not follow this logical approach as a license that is 

granted without consideration the environmental impact as applicable in the EIA regulations, 

will be useless without the project authorisation. The EIA application will include consulting 

with various specialists to ensure that all environmental impacts are considered and 

mitigated. A positive EIA application will therefore be indicative of a successful license 

application. 
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The DWS requires that an applicant needs to request dispensation / exemption formally in 

writing. This request must include supporting motivation / documentation / studies / data 

results. It is advised, that any such request be raised during the pre-application phase of a 

WUA application (or if outside the WUA process then well in advance, prior to applying), so 

that the DWS can advise the applicant in this regard. Often, these issues are not raised 

during pre-application phase, which can result in delays or rejection of applications at a later 

stage in the process. The DWS encourages applicants to be transparent and provide all 

information to the DWS during the pre-application phase in order for them to provide the 

applicant with advice and a clear way forward in terms of their application and potential 

dispensation / exemption request. If the DWS (including the WUAAAC) is satisfied with the 

supporting motivation / documentation / studies / data results the dispensation / exemption 

request can be granted. The granted dispensation / exemption will be included into the WUA, 

to assist and inform DWS compliance monitoring and enforcement (CME) officials when 

WUA auditing is undertaken. 

 

The specialists had indicated, in question 2 above, that the E-WULAAS electronic application 

system does not allow for a dispensation application, so this will remain a point of discussion. 

 

4.4.4 Interview Question 4  

How does governing bodies communicate and interact, at the various levels, to ensure the 

effective issuing of licenses and authorizations? 

 

Question 4 evaluates perception between stakeholders and tested interpretation of the 

processes followed within the various governance departments when considering 

applications for authorisations, licenses and EMP approvals. This question also helps us 

understand co-operative governance and its meaning for the various stakeholders. 

 

The Sasol water specialists indicated that the overlap is common from waste to water and 

less so for water to waste. For example, the DEFF will consult with the DWS regarding water 

related conditions, but the DWS will not necessary require consultation with the DEFF 

regarding waste conditions. WULs are issued independently and are unlikely to include any 

other aspects. The perception is that DWS will issue a ROD when they receive a request 

from DEFF or MDARDLEA for inputs related to specific projects and applications for EA or 

WML. DWS is involved with the DEFF and MDARDLEA in the background and the regional 

office will consult with the relevant specialist at head office for inputs to the projects (client 

sometimes participate, but very seldom). DWS will issue a set of conditions that gets 



 

 
94 
 

included in the WML or EA. This DEFF / MDARDLEA co-operative involvement with DWS 

may trigger the DWS to inform around the requirements for WUL application in the event that 

it triggers a water use and / or is within 32m of a water source. The interviewees indicated an 

understanding that DEFF does not have the resources or the experience to give inputs to the 

management of water sources. The DWS make use of in-house specialisation. It is the 

opinion of one interviewee that co-operative governance from DWS to DEFF may not be 

practical as DEFF cannot really give any inputs related to water use. 

 

From a WML perspective, the interviewee indicated that the level of co-operative governance 

would be approached differently depending on whether the application is for a new or 

existing license. New license applications will be submitted to DEFF and they would consult 

with DWS to ensure that the water related conditions captured in the WML are accurate and 

relevant. In the event of amendments or variations, the consultation process might not 

happen if the impact on water does not require substantial changes. Inter departmental co-

operation comes in the form of the licensing department getting sign-off of licenses from the 

Chief Directorate at the Hazardous Waste and Licensing Department. The client is not 

involved with in any of the DEFF / DWS discussions. 

 

The consultants indicated that the interaction between governing bodies would depend on 

the specific application. The various government departments follow very specific procedures 

and work against a checklist. Outside of what is listed on the checklist, there is no further 

consideration. This was evident in the experience of one specialist, where the DWS licensing 

department was not aware that the engineering department had already been consulted 

around the same project. There appeared to be a disconnect between the licensing and 

engineering departments within DWS – they do not communicate outside of the general 

procedures for WULAs. The procedure for WMLs, through the relevant provincial authority, 

requires the DWS licensing department to participate in the WML process as an I&AP, 

however, not to necessarily issue a WUL. It is therefore only in the instance of WMLs (for 

landfills specifically in the interviewees experience) that the DWS licensing office will be 

excluded from the authorisation process but would still be required to provide input as a 

registered I&AP / stakeholder. For all other applications that involve water uses, the 

application will go to the DWS licensing office. They will consult with DWS engineering, their 

(c)and(i) and geohydrology departments (and any other required internal departments) 

before going to the licensing approval committee. Once approved, they will issue WUL. In 

this interviewee’s experience, two processes could be followed for Water Use License 

Applications. The general route taken is to submit a WULA to the relevant DWS office. The 

licensing official assesses the application and requests additional information, if required. 
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Once the licensing official has concluded their assessment and have consulted with the 

required specialists (i.e. department geohydrologist), presentations / meetings are held 

between the licensing official, the applicant / EAP and either the Section 21(c)and(i) office 

and/or the DWS engineering department, following which these departments provide their 

input. Following input from the above-mentioned, the licensing official will present the 

application to the licensing committee which will then finalise the decision on whether to 

grant or reject the application. The second route followed, in the case of landfills, is an 

integrated process between the relevant provincial authority and the DWS engineering 

department. When a WML is submitted for a landfill, the provincial authority submits the 

conceptual designs and the Draft EIA Report to the DWS engineering department, following 

which comments are received from DWS. Once the comments have been addressed by the 

project engineers it is re-submitted to the DWS engineering department together with the 

Final EIA, DWS will issue a record of decision (RoD) – whether positive or negative – to the 

provincial authority. If a positive RoD is received on the landfill design aspects from DWS, 

and the provincial authority is satisfied with the WMLA, an integrated WML is then issued by 

the provincial authority. 

 

One consultant explained that the DWS head office is comprised of an engineering 

department, geohydrology department and the instream water use department that deals 

with section 21 (c) and (i) applications. Some applications pertaining to hazardous waste, 

may be directed directly to head office. The more general applications will however be 

channelled through the regional DWS office and if required, they will consult with head office. 

In this consultant’s experience, there seems to be some politics between the DWS and 

DEFF. Maintaining good relationships are very important. 

 

One of the consultants mentioned that there is definitely engagement between 

Environmental Affairs and DWS with regards the issuing of WMLs and WUAs, as overall 

progress is often delayed for extended times as departments are waiting on each other for 

feedback. While this consultant was positive about the process of co0-operative governance, 

another consultant indicated that the departments do not really communicate. Each 

Department has their own “tick-box” to adhere to. The consultants managing the projects as 

Environmental Assessment Practitioners (EAPs) are the actual catalysts to make 

communication happen on the aspects where it is required. The EAPs align information, 

specialist studies, requirements of each department and are managing the parallel approval 

processes. 
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One government interviewee indicated that at some point in the past, Government explored 

the feasibility of an integrated environmental authorisation where the rationale was informed 

by the desire to have one EA that integrates all aspects related to environment – i.e. 

integration of all licenses and authorisations. It was found that such an approach is very 

impractical because the timeframes relevant to the various processes and procedures, 

combined with the current capacity constraints, (number of people working in various 

government departments, expertise, technical knowledge required to carry out various 

functions, etc.), would not work. A diverse work force in terms of ethics, level of expertise and 

technical experience were thought to be problematic. The current culture and reality are that 

consultants will, while dealing with the evaluation of the EIA application, also invite 

comments and inputs from various specialists and from relevant Departments. This will form 

the specialist studies that supports the EIA application. In the event that the Department 

notes concerns, or requires clarification of technical issues, they will contact the relevant 

Departmental specialists to help clarify or address concerns. If the resources are not 

available or they lack the technical understanding required, the Department may also contact 

specialists outside the Department to assist them in making informed decisions regarding the 

success of an application. 

 

Depending on the nature of the application, the DWS interacts with various governing 

departments on WUA applications when necessary. For example, mine closure applications, 

which require environmental authorisations and amendments or surrendering of WUAs, may 

necessitate consultation between the DWS and the DMRE, Mine Health and Safety Council, 

as well as the Council for Geoscience. These applications are discussed on a case-by-case 

basis, through a number of internal and external meetings, and often include intensive 

consultation with the applicant to ensure any concerns raised by various governing 

departments are addressed. In most cases environmental authorisation and WUA 

applications will go through Regional government offices (e.g. DWS Provincial Offices and 

DMRE Regional Offices), who manage these applications. These Regional Offices do 

consult with their Head Office counter parts when required (e.g. for mine closure applications 

Gauteng Provincial Office will request comment from the Mine Water Management sub-

directorate, based in Head Office). WUA applications that fall over two Regions (Provincial 

catchments) will be assigned to, and assessed by, Head Office, in consultation with the 

relevant Provincial Offices. 

 

The co-operative governance proved to have varied understanding by the different 

interviewees, but it is predominantly evident that the governing bodies do communicate, 

albeit to satisfy the requirements of a tick-box or to get specialist inputs where required. As 
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seen from the evaluation of the conditions pertaining to FAD 6, the level of co-operative 

governance seen, does not restrict or limit the propensity for over-regulation, regardless the 

good intent of the various governing bodies. 

 

4.4.5 Interview Question 5  

Is any specific consideration given to ensure there is no over regulation? 

 

Yes or No? Not at all! This question is more complex than one would imagine as it speaks to 

the efficiency and effectiveness of environmental governance, and in fact, to the outcome of 

this study. The general assumption would be that governing bodies would defend the way 

they issue licenses and authorisation and that business would conclude that the system and 

site is over-regulated. This was however not entirely the case.  

 

The Sasol water specialists indicated that a typical application for a water use authorization 

(WUA) is started with a pre-application meeting where the project is discussed with DWS to 

clarify the authorization requirements for the application (GA or full WULA). Following the 

pre-application meeting, the department will confirm the WUA requirements and following a 

site visit, supply the applicant with a list of technical documents that should accompany the 

application. Application is usually accompanied by these technical documents which could 

also include an IWWMP. When asked, the one interviewee indicated that the EMP used for 

DEFF applications does not form part of the WUL application process. The water use 

information that is provided to the DWS is used in the compilation of the WUL conditions. 

However, this does not necessarily minimize over-regulation from other governing bodies. 

 

In another specialist’s opinion, the interviewee indicated that no consideration is given to 

over-regulation. The only example where over-regulation was actively discouraged was the 

inputs of the DWS colleague (a number of years ago) during a site visit when he suggested a 

request for dispensation as there was already a comprehensive WML in place for the Sasol 

landfill site. The interviewee indicated that licensing officials are prone to over regulation 

because of the fear of under regulation. The Water Act for example also makes provision for 

general authorisation (GA) and this is often denied in insistence where general activities 

must be licensed. There are therefore definite cases of over-regulation. This is more 

applicable for industry. The law makes a clear distinction between general water uses and 

those that require licensing, but what happened in the past is that DWS preferred that certain 

water uses be included in an integrated water use license instead of separate GAs, even 

when it complied with the requirements to be generally authorised. This is not technically 
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correct as the purpose of the GA is to reduce the administrative burden and time for both the 

water user and the authorities. 

 

The waste specialist interviewed had a different perspective related to over-regulation and 

indicated that there is consideration for the prevention of over regulation in the waste space. 

This is because the department is better able to manage the licenses and also to make it 

easier for business to comply. Sasol previously had many WMLs that all had their own water 

management, monitoring and auditing conditions, but the integration process allows for 

submission of only one monitoring report, audit reports at set frequencies and requirements 

for monitoring committees that is now aligned. As a result of the integration process, there 

are currently only three waste management licenses – one being for FAD 6. Another 

example of the consideration to minimize over regulation is the requirement for a water 

monitoring program. This ensures that quality, fit for purpose monitoring is done. Through the 

implementation of various monitoring programs, the department is trying to minimize over 

regulation, but the different regulating bodies makes this difficult to manage. The interviewer 

asked about the auditing of the EMP that was submitted with the WML application and the 

interviewee indicated that this is drafted by a third party and aligns with the requirements for 

WML. The EMP audit remains part of the EA auditing plan and is not audited together with 

the WML. 

 

One consultant interviewee indicated that there is a lot of over-regulation. Stockpiles, for 

example, require licensing in line with the National Water Act (Section 21(g)), but could also 

be considered a waste product, depending on classification and the definition applied. Which 

would result in two separate licenses being issued for the same aspect. The interviewee 

indicated that FAD 6 definitely required application for (c)and(i) water uses as it is within the 

regulated area of a watercourse, but that the application for (g) water use around the 

stockpiling seemed excessive, since a WML is also required for the stockpile itself. The DWS 

interpretation required the (g) application due to seepage risk. However, since this facility 

also has a WML, the conditions relating to seepage risk could rather have been included in 

the WML to avoid double licensing. The interviewee indicated that the various governance 

departments get very involved in the process of “policing” governance after the fact. I.e. the 

Compliance and Enforcement office easily issue notices of intent, but they do not get 

involved in guiding and advising the public to assist in the compliance process prior to 

issuing these notices. Furthermore, it seems that no assistance is given by Departments 

unless a license application is submitted.     
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Another consultant however indicated that there is consideration for over-regulation, 

indicating that the DWS would ascertain what current licenses and authorisations are 

available prior to issuing new applications and in the instance of FAD 6 there was an 

application for a temporary ash crete facility that formed part of the existing FAD 6 footprint, 

and in light of this, there was no additional application required. In the interviewee’s 

experience over-regulation is more prevalent in mining and larger industries and not so much 

in the smaller industries. This interviewee also commented that not all parties have a 

practical understanding of conditions and that this could cause embarrassment when having 

to query conditions at a later stage – for all parties. A more integrated team, with the correct 

resource participation, could prevent incidences where a license or authorisation condition 

needs revisiting at a later stage. 

 

One of the consultants indicated that each Department manages their own requirements. 

The lengthy approval processes cause pressure from industry pushing the approval 

processes forward. The Departments never talk to one another to see if they can manage a 

process better, allow for dispensation or even align their requirements. Each Department 

focusses on what is important to them i.e. the DMR focusses on Social and Labour Plan 

Commitments and Financial Provisioning, the DWS seem to just have a tick-box approach 

where one has to submit according to a list depending which water use is applied for. Apart 

from the tabled water uses, the water licences for the entire industry seem to have the same 

standardised conditions – i.e. limited site-specific conditions. Most departments do not really 

seem to be aligned internally and one must constantly “sit on them” to move forward. 

Applications processes exceed 2 years even if the proposed activity is according to the book 

and the immediate right thing to do to curb contamination or implement the requirements of 

GN704. Even with having pre-application meetings with the Departments, views change 

during a process, are different between head office and regional offices, case officers move, 

and one sometimes end up going to the same site for the same project more than twice just 

to start over with a new person. The process itself becomes a struggle with extended 

timeframes. 

 

Although legislation was written to prevent over regulation, the practical implementation 

thereof most often does not exist as it is not known how to deal with the administrative side 

of the environmental authorisations. One example (not specific to Sasol) is where an 

Environmental Authorisation needs to be granted through a provincial office as the 

Competent Authority but where an activity associated with hazardous waste needs to be 

issued with a WML from the National office. As the hazardous activity plays a minor role in 

the overall impact associated with the proposed project where the regional office has more 
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knowledge thereof, DEFF is reluctant to accept full responsibility for the Integrated 

Environmental Authorisation process but the delegation of the WML activity to the Provincial 

office is not forthcoming as the administrative process behind doing it, is not defined. This 

has led to the need to do two authorisation applications i.e. one in terms of NEMA and then a 

separate one in terms of. NEMWA.   

 

The DWS endeavour to ensure consistency and avoidance of over regulation by ensuring 

that all WUAs go through the same processes, in accordance with the National Water Act 

(No 36 of 1998) and all associated Regulations. They indicated that various mechanisms 

assist in ensuring consistency, such as internal DWS specialists review applications and 

trying to ensure Regulation 267 is applied consistently to all the applications they review; the 

same WUAAAC team assess and accept / reject all Provincial applications, this again 

ensures that one committee are endeavouring to apply the National Water Act (No 36 of 

1998) and all associated Regulations consistently to all the applications they review; where 

necessary Head Office sub-directorates and other governing departments are consulted and 

provide guidance on applications. Although it is easy to find fault with the WUA process, the 

e-WULAAS system has assisted the DWS greatly in terms of being able to better apply the 

National Water Act (No 36 of 1998) and all associated Regulations more consistently. 

However, it is widely acknowledged that the e-WULAAS system, as with any online 

application system, is a work-in-progress, and many adjustments can still be made to keep 

improving the system. It is also well known that the DWS needs to continually improve their 

procedures in order to process WUA applications more quickly, and the WUA team are 

continually working to streamline procedures and better capacitate the WUA officials and 

teams to aid in this improvement. 

 

The MDARDLEA indicated that there is a general concern from the public that the 

environment is over-regulated. Environmental legislation must be complied with and 

government has put in place a number of initiatives to combine legislation, but there is still a 

lot of fragmentation. E.g. Prior to the amendment of the MPRDA, applications for mining 

were directed to both the MPRDA and to the provincial department for EIA in line with NEMA 

requirements. All mining applications are now channelled through MPRDA but using the EIA 

process. The current challenges are that the DWS, DEFF, various sections within DEFF such 

as waste, municipal bodies dealing with air emissions, etc. all have their own mandates and 

procedures which does still lead to over-regulation. Over-regulation is also happening 

because developers need various authorisations before they can start development fully. The 

interviewee recommended that there should be one department that includes MPRDA, 

DEFF, DWS and all environmental regulating bodies, so that application have to flow through 
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all Departments (sub-directorates) to minimize duplication. The current separation of power 

and the different departments overseeing environmental management presents another 

research problem.  

 

4.5 Summary 

The South African governance structures are complex in that environmental aspects are 

governed through two bodies - the DWS govern all water matters on a catchment level and 

the DEFF governs waste, air, land and biodiversity matters on national, provincial and local 

level. 

 

From the evaluation of the various legislation applicable to the SSIC FAD6 facility and further 

to the review of all the acts and regulations applicable to the governance of the facility it is 

clear that there is a robust intent for co-operative governance of environmental resources 

across the various organs of state. The extent of the governance is depicted in the 

requirements to consult prior to making decisions that may influence aspects across the 

various governance structures. Co-operative governance does not however make provision 

for dispensation and other than one clause in Section 22(3) of the NWA that encourages 

dispensation, no other acts or regulations allow for it. It was evident the options and the 

implementation within relevant environmental legislation, was to prevent over-regulation 

while efficiently and effectively protecting the environment.  

 

It can further be concluded that the different Sasol specialists involved with licensing and 

authorisations do not consult across their function in order to minimize duplication. More 

efficient communication between the various stakeholders within the Sasol entity will go a 

long way in reducing instances of over-regulation. 

 

The study showed that conditions therefore does not always focus on assuring the protection 

of the environment and on the relevant regulations that should govern the protection of the 

environment, but rather on details that may cause non-compliance in the event that 

regulations and requirements change. 

 
The evaluation of the conditions specified for FAD 6 shows a lot of over-lap in the seven (7) 

licenses, authorisations and management plans that are currently applicable to the FAD 6 

facility, not all have conditions applicable to every category specified. Table 4.2 shows the 

total number of conditions evaluated as part of this study and the first distinction made is 

between the number of conditions that are auditable and general (noted).  
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Table 4.2: Summary of number of applicable conditions for the study. 

Issued for FAD6 By Issued Reference number Total 
Conditions Auditable Noted 

Waste Management 
License  

DEA 2019  
(2018) 

12/9/11/L180410154620/6 
89 70 19 

Approved EMP in 
support of EA for the 
proposed construction of 
FAD 6 at SSIC 
Mpumalanga Province 

DEDET 2015 WSP Reference number: 
477473 FAD 6 FEIAR 

159 157 2 

Water Use License  DWS 2016 01/C12D/CGI/4076 133 102 31 

Fine Ash Dam (FAD 6) 
additional infrastructure 
and powerlines - Risk 
Assessment for General 
Authorisation 

DWS: Vaal 
Proto CMA 

2016 16/2/7/C121/B028 

20 20 0 

EMP for FAD 6 additional 
infrastructure and 
powerlines - Risk 
Assessment for General 
Authorisation 

DWS: Vaal 
Proto CMA 

2016 16/2/7/C121/B028 

208 208 0 

Amendment of EMP for 
the proposed FAD 6 at 
SSIC  
Mpumalanga Province 

DARDLEA 2015-06 
Granted 
2015-08-28 

1/3/1/16/5 G-01 

5 1 4 

Environmental 
Authorisation for the 
proposed construction of 
FAD 6 at SSIC 
Mpumalanga Province 

DEDET 2012-10-08 17/2/3 GS-6 

41 28 13 

    
655 586 69 

 

The categories evaluated as part of this study included:  

 Plans, Reports, Documentation and Records 

 Audits 

 Communication 

 Competence, Committees and Socio-Economic considerations 

 Access Control, Signage, Site location, Traffic/Roads and Occupational Health 

 Heritage 

 Structural and Design safety 

 General environmental protection 

 Air Quality, Dust and Fires 

 Surface water protection 

 Ground water protection 

 Water monitoring 

 Soil, Fauna and Flora protection 

 Wetland and Biota protection 

 Rehabilitation 
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It can be concluded that 89.47% of the conditions sited are auditable. While there are various 

overlaps between the conditions from various departments, it was not possible to give an 

exact numerical figure for the overlap of any specific condition that was required, however, it 

was evident that there are various conditions across the different categories (highlighted 

throughout the study) that had similar intent in terms of the protection of the environment. 

Another observation was the fact that the EMPs had more specific requirements / conditions 

and that the conditions of the authorisation are more general. Some conditions were also 

duplicated within the same document (albeit worded differently) even though the intent is the 

same. 

 

From section Plans, Reports, Documentation and Records, above it shows that record 

keeping, documentation availability during audits, number of plans required for reference 

over and above the conditions stipulated and the number of reports that are submitted on an 

annual basis are numerous. The number of reports as listed in Table 4.1 above. 

 

Apart from one post-construction audit for the environmental authorisation, there are nine 

internal and two external audits annually and a five-yearly audit for the authorisation and 

EMP. Apart from all the audits, there are numerous communication / informing requirements 

to the various departments. Interested and affected parties have to be kept informed and all 

stakeholders involved with FAD 6 must be made aware of the environmental requirements 

for the facility. 

 

Socio-Economic considerations, competent stakeholders and the establishment of 

committees are WML and authorisation requirements with socio-economics only addressed 

by a single condition in the EMP for the WML. 

 

Access Control, Signage, Site location, Traffic / Roads and Occupational Health are 

predominantly addressed in the two EMPs and it is noted that this is not purely from an 

environmental protection perspective, but also to ensure occupational safety and security of 

the area.  

 

Heritage conditions were only noted in the EA and the EMP for the WML. These are however 

no longer valid as they are only applied to construction phase of the development and 

therefore all considerations have been finalised. 

 

Structural and design safety conditions form a very important aspect of FADs as improper 

designs and risks are high in this facility. These aspects are extensively covered in the 
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licenses and EMPs. The overlap of conditions being specific to bank and slope stability as 

well as engineering and lining requirements. The EMP for the WML specifies a side slope 

ration of 1:3 or flatter, a starter wall ratio of 1:2.5, continuous slope rehabilitation every 5m 

and the side slopes must be terraced when built up by day walls in order to slow down flows 

that could cause depositional zones on the side slopes.  These conditions are a duplication 

of the WUL conditions. The WML only requires that the slopes are designed to prevent 

erosion. It can therefore be concluded that these conditions are critical and were therefore 

important to all the authorities for inclusion.   

 

The general environmental protection conditions include sewage management, waste 

disposal, bunding for storage and reaction units, hazardous substances (transport and 

storage), condition of access roads and temporary crossings, construction direction and 

timing, site location, spillage containment and system operation and maintenance. These 

conditions are not duplicated in the licenses much but are very prevalent in the EMPs. Most 

duplication of these conditions centre around spillage containment and waste management. 

Air quality requirements speak predominantly to dust control and minimization and is 

duplicated in the EMPs. 

 

While one would expect that the surface water requirements / conditions are addressed 

predominantly in the WUL, this is not the case. Most of the conditions pertaining to the 

protection of surface water are found in the EMPs with many conditions being duplicated for 

storm water management, segregation and run-off, protection of in-stream and riparian 

habitat and the design requirements for storm water channels. Ground water protection is a 

high priority of the WUL while seepage and leachate management receive duplicated focus 

from the EMPs. Water quality and balance are predominantly focused on through the WUL, 

with very little duplication found in the WML and EMPs. The conditions applying to is 

downstream water flow and surface and ground water quality monitoring are evident in all 

licenses and EMPs. 

 

Soil, Fauna and Flora protection relies on the conditions in the EMPs with the focus being on 

erosion prevention, soil quality and the protection of indigenous species. Fauna protection is 

duplicated in the two EMPs. It is worth mentioning that the EMP for the GA has 29 conditions 

related to erosion prevention, most of all categories, and that many of these are duplicated 

within the EMP. 
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Wetland and biota protection include consideration for biomonitoring, geohydrology, vibration 

and also the impact of bridges and road crossings. The two EMPs are very similar with their 

conditions pertaining to biota and wetland conditions with only a few exceptions. 

 

Rehabilitation conditions are focussed on the rehabilitation of ecological systems, indigenous 

vegetation, riparian habitat and wetland and biota. As with the protection of wetlands and 

biota, the EMP for general authorisation mostly focuses on the rehabilitation of indigenous 

vegetation, ecological systems and visual rehabilitation.  

 

Semi-structured interviews were conducted in order to gauge the general understanding of 

the consideration for meeting the requirements set out in legislation that allows for co-

operative governance and dispensation. Sixteen interview requests were sent, ten persons 

agreed to the interviews, but only nine interviews were conducted. Two of the ten anticipated 

participants insisted on answering the questions in writing so that they could have their 

answers screened prior to submitting, but only one participated and delivered on this 

commitment. Five interview questions were asked and discussed. 

 

From interview question 1, regarding the governing departments engaged with, or consulted, 

during the evaluation of applications for licences and authorizations, the study aimed to 

gauge the various interviewee’s understanding of the processes followed during licensing 

and authorisation and to establish the involvement of the various stakeholders that are 

required to participate as prescribed by the co-operative governance specified in legislation. 

From the answers received, one could conclude that most stakeholders had a very good 

understanding about the process to follow for applications related to licenses and 

authorisations. There was however a bit of confusion regarding the DWS licensing 

department’s involvement with WML applications. The consultants see the licensing 

department as an interested party, but the licensing officials indicated that they should have 

a more active consulting role during this process.  

 

Interview question 2 was asked to test to the various interviewee’s understanding of 

dispensation options that are allowed for in legislation, as well when as when these options 

are applicable. The question asked about the allowances, if any, are made for dispensation 

when reviewing applications for licenses and authorizations. Almost all interviewees asked 

for clarification on the question as dispensation is not a common occurrence. None of the 

interviewees were involved in dispensation as legislated in section 22(3) of the NWA, but the 

interviewees dealing with WML / landfill applications, indicated that a WUL is “dispensed” of 

for these facilities in a positive ROD is received from the DWS. 
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In establishing how dispensation options, if available, are implemented, question 3 probed 

the interviewee’s personal experiences. From the answers received for question 2 however, 

it becomes clear that dispensation is not very common. Not only were the interviewees 

uncertain about the availability of the option, albeit only as listed in Section 22(3) of the 

Water Act, but only one example of successful dispensation application was available for 

this, and this not for Sasol or the FADs. The conclusion from this question was that 

dispensation is left open to interpretation and deduction. 

 

Question 4 evaluates perception between stakeholders and tested interpretation of the 

processes followed within the various governance departments when considering 

applications for authorisations, licenses and EMP approvals. This question also helps us 

understand co-operative governance and its meaning for the various stakeholders around 

how governing bodies communicate and interact, at the various levels, to ensure the 

effective issuing of licenses and authorizations. It was interesting to note that there is 

frustration for the timeframes between governing departments, as much as there is 

frustration from the specialists and consultants. The process is interdependent and runs in 

series, so it is time consuming. The interviewees had various opinions about potential 

improvement of this process for everyone’s benefit.  

 

Interview question 5 aimed to address the specific consideration given to ensure that there is 

no over regulation. This is a complex question as it speaks to the efficiency and effectiveness 

of environmental governance, and in fact, to the outcome of this study. The answer to this 

question also proved to be complicated. While each Department has legislations that aims to 

be efficient in the protection of the environment, they still have internal accountability that 

restricts their ability to dispense where it is available. This means that all the governing 

Departments want to ensure that they are covering all basis and that leads to over regulation. 

The Sasol specialists however had a good understanding regarding the reason for over-

regulation and adapted to this way of working in order to preserve their working relationships 

with the various Departments. It is the opinion of the author that any changes to the current 

system to prevent over-regulation will have to be driven from the Department. 

 

The study successfully proved that there is over-regulation, but that this is due to varying 

interpretations of the processes to be followed and because the governing departments work 

mostly in isolation. While there is inclusion and consultation from DEFF to DWS, there is no 

need for consultation from DWS to DEFF and this means conditions are duplicated across 

various licenses.   
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CHAPTER 5: CONCLUSION AND RECOMMENDATIONS 
 

5.1 Conclusions  

Over-regulation indicates excessive regulation or the imposing of excessive rules and 

regulations. This research had significance in its aim to establish the extent of over-

regulation, if any, through evaluation of the efficiency of environmental governance in the 

protection of the natural environment. An efficient and robust legislation would ensure 

equilibrium and balance and if over-regulated, will create opportunity for further research to 

determine potential mechanisms to alleviate the burden on both the government and industry 

to become more efficient in the protection of the natural environment. The study found that 

South Africa has a complex governance structure in terms of environmental protection and is 

governed through two separate bodies - the DWS govern all water matters on a catchment 

level and the DEFF governs waste, air, land and biodiversity matters on national, provincial 

and local level. The evaluation of the various legislation applicable to the SSIC FAD6 facility 

and further to the review of all the acts and regulations applicable to the governance of the 

facility showed a robust intent for co-operative governance of environmental resources 

across the various organs of state. The intent of the governance is depicted in the 

requirements to consult prior to making decisions that may influence aspects across the 

various governance structures. It was evident that the options and the implementation within 

the relevant environmental legislation was to prevent over-regulation while efficiently and 

effectively protecting the environment but from the documentation review and interviews with 

the various stakeholders it became clear that the implementation of current governance is 

not as efficient or effective as it was intended to be. While it is not the intent of the legislature 

to burden industry to the extent that they cannot sustainably contribute to the economy, there 

is evidence of definite frustration, from all stakeholders, related to implementation of the law. 

 

The research was expected to show the level of interaction between governing bodies at the 

various levels in ensuring effective protection of the environment, without over regulation. In 

other words, it attempted to evaluate the allowances made in legislation to the efficiency and 

effectiveness of governance in preventing over-regulation. The intent was to show the 

percentage (%) duplication across the various authorisations and licenses issued to the 

FAD6 facility at the Sasol Industrial Complex in Secunda. The research concluded that 

89.47% of the conditions sited are auditable, but while there were various overlaps between 

the conditions from various departments, it was not possible to give an exact numerical figure 

for the overlap of any specific condition that was required because of the difference in the 

way the conditions and requirements are presented. It was however evident that there are 
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many conditions across the various categories (highlighted throughout the study) that had 

similar intent in terms of the protection of the environment.  

 

The study showed that conditions therefore does not always focus on assuring the protection 

of the environment and on the relevant regulations that should govern the protection of the 

environment, but rather on details that may cause non-compliance in the event that 

regulations and requirements change. 

 

Another conclusion was that the EMPs had more specific requirements / conditions and that 

the conditions of the authorisation are more general. Some conditions were also duplicated 

within the same document (albeit worded differently) even though the intent is the same. 

 

The study shows a natural tendency by all the authorities to include every aspect to ensure 

that they do not miss anything in terms of the protection of the environment and this is 

evident of a superficial attempt at co-operative governance at the most. Over regulation is 

the result of inadequate communication amongst governance stakeholders, minimal 

technical understanding in the governing / reviewing structures and staffing limitations that 

causes insufficient time to understand the business requirements. This all leads to the 

propensity to over-regulate.  

 

The repetitiveness of conditions across various management plans, authorisation and 

licenses does not make sense, as any condition or requirement would only need to appear 

once in the correct license or authorisation to ensure compliance. Further to the duplication 

there are ad-hoc stand-alone conditions that only appear once in the various licenses, 

authorisations and management plans. 

 

The results show various overlaps in the conditions for the various authorisations, 

management plans and licences applicable to the FAD 6 facility and it is safe to say that, 

although there is no accurate number of the duplication of conditions, that duplication is very 

evident within the various categories. It is not consistent, and it is understandable that each 

Department would want to ensure that they have in fact covered the protection of the 

environment from all aspects. This leads to the conclusion that although there are attempts 

to minimize over-regulation, that there is not sufficient trust and understanding between 

Departments to allow them to focus on the aspects relevant to their own expertise only, 

leading to unavoidable over-regulation.  
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The study further concluded that one of the main reasons for the over-regulation is in the 

duplication of the monitoring requirements, plans, reports and records that have to be 

submitted to the various Departments to prove compliance, and that have to again be 

considered during audits of authorisations, licenses and EMPs. Business has developed a 

robust filing system specifically to ensure all requirements are met and invests a lot of time 

and energy into ensuring that the requirements and conditions are met during audits. This 

sadly takes the focus away from the protection of the environment and places it on 

compliance only, which, in the long term will not drive a sustainable attitude towards 

environmental protection, but rather a focus on crossing the “t’s” and dotting the “i’s”. 

 

The aim of the study was to evaluate the efficiency of environmental governance in the 

protection of the natural environment, with specific emphasis on the regulations applicable to 

FAD6. The specific objectives of the study were satisfied as follows:  

 It was established that the governance structures in South Africa are complicated by two 

different bodies. Environmental governance structures in South Africa consists of the 

Department of Environment, Forestry and Fisheries (DEFF) and Department of Water 

Affairs (DWS), both forming part of the Economic Services and Infrastructure 

Development cluster within National Government (National Government of South Africa, 

n.d.). The DWS is managed according to catchment areas that crosses provincial 

boundaries, while DEFF is managed on national, provincial and local level. While these 

departments have robust legislation in terms of co-operative governance, there appears 

to still be a lot of duplication as a result of how these departments interact to effectively 

manage and govern in order to protect the natural environment. 

 The environmental management plans, authorisations and licenses applicable to the 

Sasol Secunda FAD 6 facility were unpacked to determine how they relate to the various 

governing authorities. There are various interactions between governing bodies, but the 

study showed that while DEFF consults inter-departmentally, they also consulted with the 

DWS for inputs related to the protection of water resources. The DWS however does not 

consult with DEFF for inputs related to water matters. 

 The study attempted the evaluation of environmental management plans, authorisations 

and licenses to establish duplication of conditions and requirements related to FAD6 

facility at the SIC in Secunda. It was concluded that there is duplication between the 

conditions from various departments. It was not possible to give an exact numerical figure 

for the duplication of any specific condition that was required, however, it was evident 

that there are various conditions across the different categories (highlighted throughout 

the study) that had similar intent in terms of the protection of the environment. The study 

further found that the EMPs had more specific requirements / conditions and that the 
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conditions of the authorisation and licenses are more general. Some conditions were also 

duplicated within the same document (albeit worded differently) even though the intent is 

the same. 

 Semi-structured interviews were conducted to gauge the general understanding of the 

consideration for meeting the requirements set out in legislation that allows for co-

operative governance and dispensation, the methods used in order to implement such 

options from regulations, as well as the communication strategies between departments 

to ensure efficiency of issuing licenses and authorizations. The interviewees showed a 

good understanding of the requirements set out in legislation, but they all indicated a 

level of frustration with practical application thereof. A lack of sufficient resources for 

implementation and governance leads to the propensity to over-, rather than under-

regulate. While this does currently suffice to protect the environment, the focus is on 

policing conditions, rather than implementing systems for the protecting the environment 

and this is not a sustainable solution.  

 

Various research questions were asked during the proposal phase of the study. These 

questions were all answered during the study, drawing the following conclusions: 

 While governing bodies follows legislative requirements, it appears to be more of a tick-

box exercise than a practical approach. There appears to be a resource issue within the 

various governing departments, making it difficult for any official to work consistently with 

one client in order to really understand the requirements and practical protection of the 

environment as intended by law. DEFF does consult with DWS as per the processes 

depicted in the EIA regulations, but DWS does not consult with DEFF. 

 The exact percentage (%) duplication across the various environmental management 

plans, authorisations and licenses could not be established as the wording for each 

condition is different, but it was established that there is definite duplication across the 

various requirements in the categories discussed and within the various authorisations, 

plans and licenses that were issued to the FAD6 facility at the Sasol Industrial Complex 

in Secunda. 

 From the evaluation of the various legislation applicable to the SSIC FAD6 facility and 

further to the review of all the acts and regulations applicable to the governance of the 

facility it is evident that there is a robust intent for co-operative governance of 

environmental resources across the various organs of state. The extent of this 

governance is depicted in the requirements to consult prior to making decisions that may 

influence aspects across the various governance structures. Co-operative governance 

does not however make provision for dispensation and other than one clause in Section 

22(3) of the NWA that encourages dispensation, no other acts or regulations allow for it. 
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It was evident the options and implementation within relevant environmental legislation, 

was to prevent over-regulation while efficiently and effectively protecting the environment. 

This however is not done with great efficiency and therefore leads to over-regulation.   

 

The main aim of this study was to evaluate the efficiency of environmental legislation on fine 

ash dams in the protection of the environment; a case study in Secunda, Mpumalanga, 

South Africa. The study showed that there is a definite propensity to over-regulate due to 

some inefficiencies in the application of environmental legislation. 

 

5.2 Recommendations  

This study showed that there is room for more efficient implementation of legislation. The 

study further highlights the fact that a lot more can be done from different stakeholders to 

ensure the efficient, effective and sustainable protection of the environment. A few 

recommendations for further study and potential improvement as follows: 

 

Sasol should investigate the consolidation of all environmental management plans into one 

EMP for the Sasol Secunda Industrial Complex. This will prevent duplication, more efficient 

communication between the various stakeholders within the Sasol entity and will embed a 

reliable and approved plan for managing all impacts on the environment. A single, detailed, 

consolidated EMP will reduce the work load, resources spending and will allow for 

embedding a set of conditions that all stakeholders are familiar with. 

 

The main purpose of licenses and authorisations are in ensuring the protection of the 

environment and on the relevant regulations that should govern the protection of the 

environment. In order to give assurance to that effect, it is important that the focus of the 

conditions should be on conditions that give assurance, not details. This will ensure that the 

legal requirements of the various Acts and Regulations are correctly focussed to ensure the 

efficient and effective protection of the environment. 

 

Investigate the effect of not duplicating any conditions or requirements and the resultant 

impact on the protection of the environment – i.e. would a single compliance point be less 

effective than multiple compliance points related to the same aspect? 

 

The development of a guideline for mutual understanding and alinement as it relates to co-

operative governance will go a long way to ensure more efficiency for the evaluation of 

applications for authorisation and licensing. 
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A more integrated team, with the correct resource participation, would prevent incidences 

where a license or authorisation condition needs revisiting at a later stage. 

 

This research could provide a basis for further evaluation for efficient governance around 

environmental protection without over-regulation by evaluating the application of governance 

requirements at every phases of an industrial development including construction, operation 

and closure / rehabilitation phases. For example:  

 An authorisation would deal only with construction and commissioning phases and would 

specify a requirement for licensing and rehabilitation. A post construction audit, obtaining 

the relevant licenses and adding the equipment to the rehabilitation plan will then close 

off the authorisation. These conditions would not have to be considered during future 

audits.   

 Licenses will be in effect during operation of any specific unit. This will ensure that 

legislative changes remain current as licenses are audited and reviewed at more frequent 

intervals, making sure that all conditions remain aligned with the relevant changes in 

legislation.  

 

These mechanisms would create opportunity for further research to alleviate the burden on 

both the government and industry to become more efficient in the protection of the natural 

environment. 
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Annexure A: Environmental Authorisation (EA) 17/2/3 GS-6 as Amended, 
issued by Provincial Department of Agriculture, Rural Development, Land and 
Environmental Affairs (DARDLEA) 
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Annexure B: Water Use License 01/C12D/CGI/4076, issued by National 
Department of Water and Sanitation (DWS) 
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Annexure C: Waste Management License for FAD-6 12/9/11/L45369/6, issued by 
the National Department of Environmental Affairs (DEA), now the Department 
of Environment, Forestry and Fisheries (DEFF) 
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Annexure D: Amended Environmental Management Programme under the 
Waste Management License 
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Annexure E: General Authorisation (GA) 509 of 26 August 2016 for additional 
infrastructure and powerlines and powerlines issued by Department of Water 
and Sanitation (DWS) 
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Annexure F: New Environmental Management Programme (EMPr) compiled by 
SRK Consulting dated June 2016, for additional infrastructure and powerlines 
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Annexure G: Environmental Management Plan (EMP) for General Authorisation 
(GA) 509 of 26 August 2016 for additional infrastructure and powerlines, issued 
by Department of Water and Sanitation (DWS) 
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